540 RESIDENTIAL CONSERVATION CLUSTER

540.1 Purpose and Intent

1. Allow for greater flexibility and creativity in the design of residential developments.

2. Encourage the permanent preservation of open space, agricultural and forestry land,

other natural resources including waterbodies and wetlands, and historical and archeological resources.

3. Maintain the Town’s traditional character and land use pattern in which small villages

contrast with open land.

4. Protect scenic vistas from the Town’s roadways and other places.

5. Encourage screening of new residential development from the Town’s roads, open

spaces and scenic areas.

6. Facilitate the construction and maintenance of streets, utilities and public services in

a more economical and efficient manner.

7. Protect existing and potential municipal water supplies.

8. Encourage a less sprawling and more efficient form of development that consumes

less open land and conforms to existing topography and natural features better than

a conventional subdivision.

9. Minimize the total amount of disturbance on the site.

10. Preserve open space areas for active and passive recreational use, including the

provision of neighborhood parks and trails.

11. Encourage the provision of diverse housing opportunities and the integration of a

variety of housing types.

12. Further the goals and policies of the Duxbury Comprehensive Plan.

540.2 Definitions

In this Bylaw, the following words have the meanings indicated:

Residential Conservation Cluster (RCC) Development

A residential development in which the buildings are clustered together with reduced lot

sizes and frontage. The land not included in the building lots is permanently preserved as

open space. RCC Development is generally the preferred form of residential development

and/or redevelopment in the Town for residential developments of five (5) or more acres

and/or six (6) or more lots.

540.3 Applicability

A proposed subdivision of land into six (6) or more lots shall be filed in accordance with the provisions of Section 540.4, below. The Planning Board shall determine whether the

proposed location is suitable for an RCC Development under the terms and provisions of this section. If the Planning Board determines that the proposed location is suitable for an RCC Development, any further subdivision of the land into six or more lots shall be accomplished only through the provisions of this Bylaw. If the Planning Board determines, after discussion and analysis provoked by Section 540.4, that the location is best suited for subdivision under a conventional subdivision design, the Planning Board shall so inform the applicant and the applicant may then proceed to design a subdivision plan under the provisions of the Subdivision Control Law and the Duxbury Rules and Regulations Governing the Subdivision of Land (Subdivision Rules and Regulations) and the provisions of this section shall not apply. In cases where the Planning Board determines that the site is not suitable for an RCC Development, and where the proposed subdivision of land is for six (6) or more lots, the Planning Board’s special permit powers shall be limited to enforcing the provisions of Section 560 of the Zoning Bylaw. In either case, however, a special permit from the Planning Board shall be required.

Notwithstanding the provisions above, the Planning Board may grant a special permit for an RCC Development for any parcel or contiguous parcels of at least five (5) acres in any

district permitting single-family dwellings subject to the regulations and conditions herein.  Determination of whether the proposed location is not suitable for an RCC Development shall be based upon the opinion and judgment of the Planning Board, after consultation with its advisors and staff and may include the following criteria:

1. The degree to which the topography of the locus will not be preserved by a RCC

Development;

2. The degree to which stormwater runoff and erosion will not be minimized by a RCC

Development;

3. The degree to which the RCC Development will result in inappropriate site planning,

subdivision design and/or damage to the site’s natural features;

4. The degree to which the RCC Development will not preserve or protect abutting

properties and associated views and vistas;

5. The degree to which public safety will be threatened by a RCC Development;

6. The degree to which other site specific attributes or site specific concerns are not

appropriately addressed by a RCC Development.

540.4 Procedural Requirements

1. Pre-Application Meeting: A pre-application meeting between the Planning Board

and/or Planning Department and the applicant is strongly encouraged.

2. Preliminary (Conventional) Plan/RCC Sketch Plan: Applicants proposing the

subdivision of land into six (6) or more lots shall submit a Sketch Plan for an RCC

Development along with a Preliminary (Conventional) Subdivision Plan for review by

the Planning Board. One of the purposes of this review is to determine the number

of lots possible in the RCC Development. For this reason, it is strongly

recommended that a copy of the existing conditions plan required in Section 540.4.3

below be submitted at this stage. The Planning Board shall approve, approve with

conditions, or disapprove the preliminary plan/RCC Sketch Plan within forty-five (45)

days of receipt of a completed application. Upon receipt of the Planning Board’s

written decision regarding said plan, the applicant may submit a definitive

subdivision and RCC Development plan in accordance with the Planning Board’s

written decision. If the above-noted forty-five (45) day time period has lapsed

without a written decision being issued by the Planning Board, the applicant may

submit a definitive subdivision and RCC Development plan in accordance with

Section 540.4.3 of this Bylaw.

3. Definitive Subdivision and RCC Development Plan: The Definitive RCC Development

Subdivision Plan shall show: location and boundaries of the site, proposed land and

building uses, lot lines, location of open space, proposed grading, location and width

of streets and ways, parking, landscaping, existing vegetation to be retained, water

supply or approximate location of wells, drainage, proposed easements and methods

of sewage disposal. A team including a Registered Civil Engineer, Registered Land

Surveyor, and a Registered Landscape Architect shall prepare the plan. An

accompanying Existing Conditions Plan shall depict existing topography, wetlands,

waterbodies and the 100-year floodplain, all existing rights of way, easements,

existing structures, the location of significant features such as woodlands, tree lines,

open fields or meadows, scenic views, watershed divides and drainage ways, fences

and stone walls, roads, driveways, and cart paths. Submission of photographs

depicting existing conditions, views and vistas from various locations on the property

and from public and private ways shall accompany the plan submission. The Site

Analysis shall also show locations of soil test pits and percolation tests, with

supporting documentation on test results. Applicants shall also include a statement

indicating the proposed use and ownership of the open space as permitted by this

Bylaw. Applicants should refer to the Subdivision Rules and Regulations for

provisions regarding preparation and submittal of plans.

4. Density/Number of Dwelling Units: The total number of dwelling units in a

Residential Conservation Cluster shall be determined by the following formula:

(a) [Total area of land subject to the application] – [Area of wetlands and

waterbodies] = Applicable Land Area

[ [ Applicable Land Area] x [.75] ] Divided by Minimum Lot Area Established for

the Zoning District = Total number of dwelling units.

The number of dwelling units permitted in a Residential Conservation Cluster shall

not exceed that which would be permitted under a conventional subdivision that

complies with the Zoning Bylaw and the Subdivision Rules and Regulations of the

Planning Board and any other applicable laws and regulations.

5. Review and Decision: Upon receipt of the application and the required plans, the

Planning Board shall transmit one copy each to the Board of Health, Historical

Commission, and Conservation Commission. Within 45 days of their receipt of the

application/plans, these agencies shall submit any recommendations to the Planning

Board. The Planning Board shall act on applications according to the procedure

specified in G. L. c. 40A, sec. 9. Notice shall be provided of hearings in accordance

with Chapter 40A, sec. 11 and Chapter 41, sec. 81T. Public hearings for the

subdivision application and the special permit application shall be conducted

concurrently.

6. Criteria for Special Permit Decision:

(a) Findings: The Planning Board may approve the development upon finding that it

complies with the purposes and standards of the RCC Development Bylaw and is

superior in design to a conventional subdivision with regard to protection of natural features and scenic resources of the site. The Planning Board shall consider the following criteria in making its decision:

1. Upland open space as required by this Bylaw has been provided and generally conforms to the Design Requirements in Section 540.8 of this Bylaw.

2. Approximate building sites have been identified and are not located closer

than 100 feet to wetlands and waterbodies.

3. Proposed streets have been aligned to provide vehicular access to each

dwelling unit in a reasonable and economical manner. Lots and streets have

been located to avoid or minimize adverse impacts on open space areas and

to provide lots with views of and access to the open space.

4. All lots meet the applicable dimensional requirements of Section 540.5 of the

RCC Development Bylaw and all other relevant provisions of the Zoning

Bylaw.

5. The provisions of Section 560 of the Zoning Bylaw will be met.

The Planning Board’s findings, including the basis of such findings, shall be

stated in the written decision of approval, conditional approval or denial of the

application for special permit.

(b) Conditions: The Planning Board shall impose conditions in its decision as

necessary to ensure compliance with the purposes of this Bylaw. Approval of an

RCC Development shall be conditioned upon Definitive Subdivision approval and

shall be conditioned to provide that no further division of land which increases the number of lots or results in an alteration to the area to be set aside as open space may occur without a modification of the special permit. Any alteration of lot lines or layout of ways shall require approval of the Planning Board and shall be in compliance with the requirements of the RCC Development Bylaw and the Subdivision Rules and Regulations.

(c) Time Limit: A special permit is granted for a period of two years from the date

of its approval and shall lapse if substantial use or construction has not commenced by such date, except for good cause shown. In its sole discretion, the Planning Board may grant extensions to allow construction of subdivisions within the vested rights limits set forth in G.L. c. 40A, sec.6 except where such extension would derogate from the intent and purpose of this Bylaw.

(d) Relationship to Subdivision Control Law: Nothing contained herein shall exempt a proposed subdivision from compliance with other applicable provisions of these

Bylaws or the Subdivision Rules and Regulations of the Planning Board, nor shall

it affect the right of the Board of Health and of the Planning Board to approve, condition or disapprove a subdivision plan in accordance with the provision of such Rules and Regulations and of the Subdivision Control Law.

540.5 Standards and Dimensional Requirements

Where the requirements of this section differ from or conflict with the requirements found elsewhere in this Bylaw, the requirements of this section shall prevail.

1. Minimum Lot Size: The minimum lot size shall be one-half the square footage

otherwise required by the Zoning District in which the project is located.

2. Minimum Frontage: The minimum frontage may be reduced from frontage

otherwise required in the Zoning District, provided however that no lot shall have

less than 50 feet of frontage and provided further that such frontage reduction shall

apply only to lots fronting on proposed internal roadways.

3. Setbacks: Provided that no objection to the contrary is raised by the Fire

Department, the Planning Board may reduce by up to one-half the setbacks

otherwise required by the Zoning Bylaw if the Board finds that such reduction will

result in better design, improved protection of natural and scenic resources, and will

otherwise comply with this Bylaw. Notwithstanding this provision or the

requirements of the Zoning Bylaw, every dwelling fronting on the proposed

roadways shall be set back a minimum of 15 feet from the roadway right-of–way,

and a minimum of 50 feet from the outer perimeter of the land subject to the

application. This 50-foot setback shall be maintained in a naturally vegetated state

to screen and buffer the development and may be included within the open space.

This setback may be eliminated where the proposed development abuts existing

permanent open space. Wherever feasible, construction of the dwelling at the front

setback line is encouraged.

4. Required Open Space: All land area not utilized for lots, roads, and drainage shall

be set aside as open space. A minimum of 60% of the upland area of the parcel

(“applicable land area”) shall be provided as open space. As an exception, where

the open space is proposed to be deeded to the Town or a qualified land trust

pursuant to 540.7 of this Bylaw, and in fact, such a transfer occurs, a minimum of

50% of the upland area of the parcel shall be provided as open space. Applicants

are encouraged to include wetlands and waterbodies within the open space;

however, they do not count toward the open space requirement. Roadway rights-ofway

shall not count toward the area to be provided as open space.

540.6 Permissible Uses Of Open Space

1. Purposes: Open space shall be used solely for recreation, conservation, or agriculture purposes by residents and/or the public. Where appropriate, multiple use of open space is encouraged. At least half of the required open space may be required by the Planning Board to be left in a natural state. The proposed use of the open space shall be specified in the application. If several uses are proposed, the plans shall specify what uses will occur in what areas. The Planning Board shall have the authority to approve or disapprove particular uses proposed for the open space.

2. Leaching Facilities: Subject to the approval of the Board of Health, as otherwise

required by law, the Planning Board may permit a portion of the open space to be

used for components of sewage disposal systems serving the subdivision, where the

Planning Board finds that such use will not be detrimental to the character, quality,

or use of the open space, wetlands or waterbodies, and enhances the site plan. The

Planning Board shall require adequate legal safeguards and covenants that such

facilities shall be adequately maintained by the lot owners within the development.

No portion of the open space containing components of a sewage disposal system(s)

shall count toward the open space requirements of Section 540.5.4, nor shall any

portion of said open space areas be accepted by the Town or conveyed to a nonprofit organization other than a corporation or trust described in Section 540.7(c).

540.7 Ownership Of Open Space

1. Ownership Options: At the developer’s option and subject to approval by the

Planning Board, all areas to be protected as open space shall be:

(a) Conveyed to the Town to be placed under the care, custody and control of the

Conservation Commission, and be accepted by it for a park or open space use.

Land conveyed to the Town shall be open for public use;

(b) Conveyed to a non-profit organization, the principal purpose of which is the conservation or preservation of open space, with a conservation restriction as specified below. Such organization shall be acceptable to the Town as a bona fide conservation organization; or

(c) Conveyed to a corporation or trust owned or to be owned by the owners of lots

or residential units within the development (i.e. “homeowners’ association”) and

placed under conservation restriction. If such a corporation or trust is utilized, as

indicated herein, ownership thereof shall pass with conveyance of the lots or

residential units. The developer is responsible for the maintenance of the open

space and other facilities to be held in common until such time as the

homeowners’ association is capable of assuming such responsibility. Thereafter,

the members of the association shall share the cost of maintaining the open space. The Planning Board shall require the applicant to provide documentation that the homeowners’ association is an automatic (mandatory) association that has been established prior to the conveyance of any lots within the subdivision.

2. Permanent Restriction: In any case when open space is not conveyed to the Town,

a permanent conservation or agricultural preservation restriction, in accordance with

G. L. c. 184 sec. 31, approved by the Planning Board and Board of Selectman, and

enforceable by the Town, conforming to the standards of the Massachusetts

Executive Office of Environmental Affairs, Division of Conservation Services, shall be

recorded to ensure that such land shall be kept in an open or natural state and not be built for residential use or developed for accessory uses such as parking or roadways except as permitted by this Bylaw and approved by the Planning Board.  Restrictions shall provide for periodic inspection of the open space by the Town.  Such restriction shall be submitted to the Planning Board prior to approval of the project and recorded at the Registry of Deeds/Land Court simultaneously with recording of the definitive subdivision plan. A management plan may be required by the Planning Board that describes how existing woods, fields, meadows or other natural areas shall be maintained in accordance with good conservation practices.

3. Encumbrances: All areas to be set aside as open space shall be conveyed free of

any mortgage interest, security interest, liens or other encumbrances.

4. Maintenance of Open Space: In any case where open space is not conveyed to the

Town, the Town shall be granted an easement over such land sufficient to ensure its

perpetual maintenance as conservation or recreation land. Such easement shall

provide that in the event the trust or other owner fails to maintain the open space in

reasonable condition, the Town may, after notice to the lot owners and public

hearing, enter upon such land to maintain it in order to prevent or abate a nuisance.

The cost of such maintenance by the Town shall be assessed against the properties

within the development and/or to the owner of the open space. The Town may file

a lien against the lot or lots to ensure payment of such maintenance expenses.

540.8 Design Process

Each development plan shall follow the design process outlined below. When the

development plan is submitted, applicants shall be prepared to demonstrate to the Planning Board that this design process was considered in determining the layout of proposed streets, house lots, and contiguous open space.

1. Understanding the Site. The first step is to inventory existing site features, taking

care to identify sensitive and noteworthy natural, scenic and cultural resources on the site, and to determine the connection of these important features to each other.

2. Evaluating Site Context. The second step is to evaluate the site in its larger context by identifying physical (e.g., stream corridors, wetlands), transportation (e.g., road and bicycle networks), and cultural (e.g., recreational opportunities) connections to surrounding land uses and activities.

3. Designating the Contiguous Open Space. The third step is to identify the contiguous

open space to be preserved on the site. Such open space should include the most

sensitive and noteworthy resources of the site, and, where appropriate, areas that

serve to extend neighborhood open space networks.

4. Location of Development Areas. The fourth step is to locate building sites, streets, parking areas, paths and other built features of the development. The design should

include a delineation of private yards, public streets and other areas, and shared amenities, so as to reflect an integrated community, with emphasis on consistency with Duxbury’s historical development patterns.

5. Lot Lines. The final step is to draw the lot lines.

540.9 Design Requirements

The location of open space provided through this Bylaw shall be consistent with the policies contained in the Duxbury Comprehensive Plan and the Open Space and Recreation Plan, as amended. The following design requirements shall apply to open space and lots provided through this Bylaw:

1. Open space shall be planned as large, contiguous areas whenever possible. Long thin strips or narrow areas of open space (less than 100 feet wide) shall occur only when necessary for access, as vegetated buffers along wetlands or the perimeter of the site, or as connections between open space areas.

2. Open space shall be arranged to protect valuable natural and cultural environments

such as stream valleys, wetland buffers, unfragmented forestland and significant trees, wildlife habitat, open fields, scenic views, trails, and archeological sites and to avoid development in hazardous areas such as floodplains and steep slopes. The development plan shall take advantage of the natural topography of the parcel and cuts and fills shall be minimized.

3. Open space may be in more than one parcel provided that the size, shape and location of such parcels are suitable for the designated uses. Where feasible, these parcels shall be linked by trails.

4. Where the proposed development abuts or includes a body of water or a wetland,

these areas and the 100-foot buffer to such areas shall be incorporated into the open space. Where appropriate, reasonable access shall be provided to shorelines.

5. The maximum number of house lots compatible with good design shall abut the open space and all house lots shall have reasonable physical and visual access to the open space through internal roads, sidewalks or paths. An exception may be made for resource areas vulnerable to trampling or other disturbance.

6. Open space shall be provided with adequate access, by a strip of land at least 20 feet wide, suitable for a footpath, from one or more streets in the development.

7. Development along existing scenic roads and creation of new driveway openings on

existing regional roadways shall be minimized.

8. Where a proposed development abuts land held for conservation purposes, the development shall be configured to minimize adverse impacts to abutting conservation land. Trail connections should be provided where appropriate.

9. Residential structures shall be oriented toward the street serving the premises.

540.10 Types of Buildings

The provisions of Section 410.1.1 notwithstanding, an RCC Development may consist of any combination of single-family, two-family and multifamily residential structures. A

multifamily structure shall not contain more than three (3) dwelling units. The architecture of all multifamily buildings shall be residential in character, particularly providing gabled roofs, predominantly wood siding, an articulated footprint and varied facades.

540.11 Affordable Component

As a condition of the grant of any special permit for a RCC Development containing six (6) or more lots or dwelling units, the Planning Board shall ensure compliance with the

provisions of Section 560 (“Inclusionary Housing”) of the Zoning Bylaw.

540.12 Special Permit Requirements

In reviewing an application under this Bylaw, the Planning Board shall rely, to the extent

warranted, on the provisions of Section 906.2 of the Zoning Bylaw.
