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ACQUAINTANCE RAPE n1 AND DEGREES OF CONSENT: "NO" MEANS "NO," BUT WHAT DOES "YES" MEAN?

 
No longer is the defendant who argues that "no" means "yes" taken seriously. n2 However, rape law still grapples with a woman's "yes" - what it means and how it should be defined. n3 Never is the murky nature of consent more evident than when a woman indicates that she agreed to some sexual activity on the occasion of an alleged rape. How does "yes" on such occasions - to foreplay, to oral sex, or even initially to sexual intercourse - affect an objective determination of consent to an alleged act of rape? How does this "yes" affect the objective reasonableness of a man's belief in consent to an alleged act of rape - the crux of the mistake-of-fact defense? n4

This Note identifies instances in which "yes" to some degree of sexual contact occurs, and highlights the tension created within the law of rape by the recognition of a limited notion of consent. Part I discusses the development of a generalized-consent jurisprudence in rape law, and Part II describes how this notion of generalized consent may be applied to sexual encounters during which consent to some sexual contact has been granted on the occasion of a rape. Part III explores how rape law can and does recognize limited consent to sexual intimacy on the occasion of a rape. Part IV discusses how rape law acknowledges limitations on consent to sexual intercourse.

I. Generalized Consent - Relationships
 
The notion of generalized consent exists in rape law to the extent that consent to prior sexual intercourse either indicates consent to subsequent intercourse or suggests a greater likelihood that the defendant reasonably believed the victim consented to the later encounter. n5 This notion effectively creates a presumption of consent to sexual intercourse on any specific occasion that the victim must somehow negate.

This idea is most pervasive in cases of marital rape. Although the law of spousal rape has evolved from the time when "I do" translated into a blanket, irrevocable consent, n6 there remains the idea that marriage signals generalized consent to sexual intercourse with one's spouse. Twenty-six states have some form of marital immunity prescribed by statute, either precluding or limiting spousal liability for certain sex offenses. n7 Notably, twenty of those states either implicitly or explicitly exempt spouses from prosecution for sex offense charges if the complainant spouse was mentally incapacitated or physically helpless at the time of the assault. n8 In other words, a "yes" is assumed in cases in which the norm is that no effective consent can be given.  [*2343]  Such generalized consent may mean that a showing of marital rape requires force or resistance beyond that which is typically sufficient to negate the presumption of consent. Typical marital rape cases do not involve a simple revocation of consent. Instead, they implicate a history of domestic violence clearly indicating that there was no consent. n9 In this context, it remains unclear whether a spouse realistically has the ability simply to withdraw the generalized consent perceived to be granted by marriage.

The idea of generalized consent also exists with respect to nonmarital sexual relationships. n10 Most states provide a rape shield exception that allows for the admission of evidence of prior sexual conduct between the defendant and the victim, thereby making previous consent presumptively relevant to the determination of present consent or of reasonable belief in consent. n11 The more sexual history between two parties, the more evidence admitted under the rape shield exception, thereby increasing the likelihood that an inference of consent will be made. n12 State v. Alston, n13 a North Carolina Supreme Court decision, illustrates how this presumption operates in cases involving a prior relationship between the defendant and the victim:


 
The State ordinarily will be able to show the victim's lack of consent to the specific act charged only by evidence of statements or actions by the victim which were clearly communicated to the defendant and which expressly and unequivocally indicated the victim's withdrawal of any prior consent and lack of consent to the particular act of intercourse. n14
 
 [*2344] 

II. Generalized Consent - the Occasion of a Rape
 
Rape law, both formally and informally, also recognizes generalized consent to sexual intercourse when the victim expresses some degree of consent during the occasion of the rape itself.

A. Voluntary Social Companions
 
At least four states - Delaware, Hawaii, Maine, and West Virginia - adopted and later repealed a statutory provision prescribing a reduced degree of felony for a rape charge if the victim was a voluntary social companion of the defendant on the occasion of the rape. n15 The Delaware and Hawaii rape statutes allowed this reduction only when the voluntary social companion had previously engaged in some consensual sexual activity with the defendant. n16 In contrast, the Maine and West Virginia rape statutes focused solely on the present encounter between the victim and the defendant, making no reference to prior sexual interactions. n17 The latter provisions, therefore, more purely reflected the notion of generalized consent as applicable to a particular encounter irrespective of a prior relationship. In West Virginia, the reduction in degree required only that the victim was a "voluntary social companion of the actor on the occasion of the crime"; n18 it did not require consensual sexual contact between the victim and the defendant. Maine, however, required that consensual sexual contact occur on the occasion of the rape. n19

At least one Delaware court expressed the skepticism that existed, and that still exists, toward complainants who socialized with their rapists; the court stated that "being a voluntary social companion "reduces confidence in the conclusion of aggression and non-consent, and seems relevant as well to the degree of injury inflicted and the general dangerousness of the actor.'" n20 As a result of this skepticism, voluntary  [*2345]  social companion provisions typically required an aggravating factor - such as injury or use of a weapon - to overcome the presumption that consent was in fact granted. n21

Maine's voluntary social companion provision was distinct in that it adopted a notion of generalized consent based on sexual contact occurring on the occasion of a rape. As a defense to "class A" rape, the statute allowed the defendant to argue that the victim was his voluntary social companion at the time of the offense and had, "on that occasion, permitted [him] sexual contact." n22 This provision prescribed a reduction to second-degree rape without exception - that is, even if serious injury resulted or a weapon was used. By treating consent to sexual contact as a mitigating factor against the severity of the rape charge, this provision essentially formalized the implicit understanding that someone who consents to some sexual activity assumes the risk of injury or violence resulting from a rape. n23 The reasoning behind such a policy was expressed in State v. Reed, n24 in which the Supreme Judicial Court of Maine vacated and remanded a defendant's class A rape conviction for failure to give a jury instruction on the voluntary social companion provision. n25 The court stated:


 
The essence of the voluntary social companion defense is that the victim voluntarily induced the performance of the ultimate sexual act by (1) being voluntarily present as a social companion, and (2) permitting sexual contact, short of the sexual act, itself, to occur. The theory of the defense is that by permitting any sexual contact to occur in the context of a present voluntary social relationship, the victim has led the defendant to believe there is willing consent to the performance of the ultimate sexual act  [*2346]  or has so aroused the defendant that the performance of the sexual act is a reasonably expectable consequence of the victim's conduct.

It is the indication of willingness to submit to, or the arousal of need for, sexual gratification by the conduct of the victim that is prescribed by the Legislature to be of sufficient mitigating significance to justify a jury's reduction of the seriousness of the offense. n26
 


B. Consent to Sexual Intimacy
 
Columnist Ann Landers once wrote that "the female who agrees to hours of petting but does not want to complete the sex act is asking for trouble and she will probably get it." n27

Typically, the idea that consent to some sexual contact creates a presumption of generalized consent to all sexual activity is not stated so explicitly. However, this idea tends to manifest itself in the sensibilities of judges, juries, and prosecutors, as well as in the background rules of resistance that still operate in rape law.

This view may reflect a widespread and longstanding sentiment among the general public and hence among the potential jury pool in rape cases. In 1983, a study conducted at Pennsylvania State University found that the point on a date at which a woman began protesting sexual intercourse - early (after a "French kiss"), middle (after the man begins caressing the woman's breast and thighs), or late (after both are undressed) - affected the way in which subjects perceived her desire for the nonconsensual sex that followed. n28 This study further revealed that in the late-protest scenario, the use of force by the man - from low to moderate - had no impact on the woman's perceived desire for sexual intercourse. n29 Finally, in the low-force, late-protest condition, while two-thirds of the participants felt that the man's conduct was wrong and seven-eighths of the participants felt that the  [*2347]  woman had a right to stop intercourse from taking place, only one-third of the participants labeled the scenario as rape. n30

1. Background Rules. - In 1960, Menachem Amir's study of police response to rape complaints revealed a systemic presumption of consent to sexual intercourse based on the behavior of the victim prior to the rape. The study described these encounters as "victim-precipitated rape": situations in which the woman actually or apparently agreed to intercourse "but retracted before the actual act or did not react strongly enough when the suggestion was made by the offender(s)," and "risky situations marred with sexuality," such as when the woman uses indecent language and makes gestures that the man can interpret as an invitation to sexual relations. n31

Although the law does not recognize precipitation or provocation as a defense to rape, the perception of these factors influences arrest and charging decisions of police and prosecutors, jury verdicts, and sentencing decisions. n32 More importantly, Amir's study explicitly details a mindset that rape law still implicitly supports: that a woman's consent to a limited form of sexual contact should be considered an invitation to sexual intercourse.

The legal rule of resistance in rape law, formally abolished but functionally operational, also supports the notion of generalized consent on the occasion of a rape. Traditionally, rape law required "resistance" or "resistance to the utmost." n33 This concept signaled to juries, judges, and prosecutors that any indication of consent - even consent  [*2348]  to casual companionship - would preclude the required level of resistance from being met. Although most states have now eliminated this requirement, n34 resistance is still relevant to a finding of lack of consent and use of force. n35 Generally, rape law requires affirmative dissent - hence resistance - in situations in which some consensual contact has taken place. n36 Aya Gruber notes that courts incorporate tort-like principles into rape cases by finding that the victim assumed the risk or was contributorially negligent based on her actions during the sexual encounter. n37 Gruber argues that the formal resistance requirement operated as an obvious assumption-of-risk standard - resist or risk being raped. n38 These tort-like principles have now been incorporated into rape law informally as a basis for assessing the credibility of the victim and the culpability of the defendant. n39 These principles suggest that any sexual intimacy on the occasion of a rape could be viewed as the victim's assumption of the risk that her limited consent will be misinterpreted as full consent. A woman seeking only limited sexual gratification assumes the risk of getting more than she bargained for.

2. Revocation of Consent. - The traditional view of rape is that the act of penetration completes the offense; therefore, the elements establishing an act of sexual intercourse as rape - lack of consent and use of force - must occur before the act of penetration. n40 A number  [*2349]  of current statutory definitions of "sexual intercourse" support this idea. n41 Under these statutes, penetration becomes the critical moment - the defining moment - of rape, thereby bifurcating rape into acts that occur prior to penetration and acts that occur after penetration. This means that for sexual intercourse to be considered consensual, consent must precede penetration. n42 Conversely, consent that has been granted must be withdrawn prior to penetration. n43 This seemingly straightforward position is complicated by the fact that courts regard verbal statements and nonverbal behavior - specifically, acts of intimacy - as expressions of consent. Clearly, the statement "let's have sex" or "I want to have sex with you" indicates consent to intercourse. And this consent can be withdrawn - according to the traditional view - at any time prior to penetration. However, to the extent that the case law also infers consent to intercourse from a person's willingness to engage in sexually intimate acts prior to intercourse, the law effectively  [*2350]  requires a revocation of consent to intercourse in situations in which consent may not have been granted.

III. Recognition of Limited Consent to Sexual Contact

A. State Statutes - Progressive Notions of Consent
 
A limited notion of consent already governs the rape law of some states. Colorado law defines consent as "cooperation in act or attitude pursuant to an exercise of free will and with knowledge of the nature of the act." n44 California has a definition of consent similar to Colorado's. The California statute requires "positive cooperation." n45 In defining consent as "cooperation," these statutes not only seem to eliminate the idea that acquiescence equals consent, but they also describe consent as a continual agreement throughout the sexual encounter. Consent is an affirmative decision to engage in a sexual encounter, and both participants must be responsive and involved if either's actions or words are to be considered as consent. Interestingly, Colorado's definition of consent has been interpreted as allowing for the revocation of consent during a sexual encounter - as though revocation would be unavailable otherwise. n46 Yet this understanding of consent seems to negate the idea that a revocation of consent is even required. The idea of consent as ongoing cooperation suggests that lack of consent is the absence of that cooperation (passivity, acquiescence) rather than an affirmative revocation of consent. This suggestion indicates that revocation of consent is not required. Athough practically, some expression of nonconsent would be necessary to indicate lack of interest in further sexual intimacy on a particular occasion, at the very least, "consent as cooperation" rejects the idea that this expression of nonconsent is the revocation of previously granted consent to intercourse. In conceiving of consent as "cooperation," the California and Colorado statutes acknowledge  [*2351]  that consent to certain sexual acts in the course of an encounter is not equivalent to consent to sex. n47

A less explicit recognition of limited consent can be found in the definitions of consent adopted by five more states and the District of Columbia. Wisconsin defines consent as "words or overt actions by a person who is competent to give informed consent indicating a freely given agreement to have sexual intercourse or sexual contact." n48 The District of Columbia, Illinois, Minnesota, and Washington use similar language. n49 In addition, the New Jersey Supreme Court has held that consent is defined as affirmative and freely given permission. n50 These states, by requiring an affirmative act to express consent, exclude acquiescence from the definition of consent and thereby eliminate the idea that resistance is necessary to negate the initial consent granted by the victim. This understanding leaves open the possibility of recognizing a limited consent to intimacies short of intercourse.

B. Beyond Statutory Definitions
 
In addition to laying the foundation for a reconstruction of the definition of consent, the notion of specific or limited consent could inform jury instructions that bear upon the treatment of evidence regarding whether the complainant objectively consented or whether the defendant had a reasonable belief as to the complainant's consent.

1. Relevancy Limitations: Mistake of Fact. - Limited consent during a sexual encounter can be recognized by articulating a distinction between evidence that is relevant to a determination of objective consent and evidence that is relevant to a determination of reasonable belief in consent. Under this distinction, not all of the sexual intimacy that occurs during an encounter would be relevant to a determination whether there was a reasonable belief in consent, although all of this evidence would be relevant to the determination of objective consent. There is some precedent for this distinction in a few state court decisions that treat prior or current sexual contact as relevant only to objective-consent determinations.

California's mistake-of-fact doctrine articulates this distinction. In People v. Williams, n51 the California Supreme Court stated that the  [*2352]  relevant inquiry under People v. Mayberry, n52 the case establishing the availability of the mistake-of-fact defense in California, is whether the defendant believed that the victim consented to have intercourse, not whether she consented to spend time with him. n53 In Williams, the victim, a homeless woman, accompanied the defendant to a hotel room and was subsequently raped. n54 The court noted that before going to the hotel room, Williams mentioned nothing about sex and that Williams himself testified that "prior to entering the hotel room he neither wanted nor expected sex." n55

The Williams court's reasoning suggests that with regard to the reasonable-belief defense, there should be a bifurcation of a sexual encounter based on when the intent to have sexual intercourse - expressed by either party - first manifested itself. Objective consent is determined based on the credibility of the witnesses and the believability of their stories, whereas mistake of fact is, or should be, determined based on the defendant's reasonable belief at the time that the victim consented to sexual intercourse. n56 Actions on the part of the victim prior to the manifestation of intent to have intercourse should not be considered in making a determination of reasonable belief in consent, since there is no indication of what the victim was consenting to. Thus, a two-prong analysis is necessary: at what point in the encounter did either actor indicate an intent to have intercourse, and what conduct on the part of the victim - after the intent manifested - supported the defendant's reasonable belief in consent? The validity of this approach is bolstered by Tyson v. State, n57 in which the Indiana Court of Appeals upheld boxer Mike Tyson's rape conviction and found that "an honest and reasonable belief that a member of the opposite sex will consent to sexual conduct at some point in the future is  [*2353]  not a defense to rape." n58 In Tyson, the defendant was prevented, because of procedural requirements, from introducing testimony from witnesses who saw him and the victim hugging and kissing in a limousine prior to going into the hotel where the rape occurred; the appellate court upheld this exclusion. n59 Applying the bifurcation analysis articulated above, the ruling in Tyson on this particular issue was sound not because of the time that passed in between the initial sexual contact and the sexual encounter, but because the intent to have intercourse was not manifest when the intimate contact in the limousine occurred.

2. Relevancy Limitations: Objective Consent. - Courts might also allow the jury to consider evidence of sexual contact on the occasion of the alleged rape for the purpose of establishing credibility, but not to show consent of the victim. The idea that some intimate acts are not presumptively relevant to consent to sex has some support in the case law. In Commonwealth v. Fionda, n60 the Appeals Court of Massachusetts found that kissing and risque conversation between the victim and defendant on a prior occasion were not probative of whether the victim consented to sexual intercourse on the later occasion. n61 In this particular case, the defendant claimed that after a night of risque "truth or dare" (which included kissing, petting, and disrobing) with the victim and two other people, he and the victim had consensual intercourse. n62 The victim admitted to the intimate contact but stated that she did not even remember having intercourse with the defendant because she was so drunk. n63 The trial court instructed that prior sexual intercourse would be considered relevant if determined to be consensual, but gave no instruction as to other sexual contact. n64 In upholding the instruction on sexual intercourse alone, the appellate court declined to rule on whether the prior sexual contact short of intercourse was relevant to the issue of consent, but did find that while the  [*2354]  prior intercourse was relevant to later consent to intercourse, the prior kissing and risque conversation were not. n65

More notably, in the California case People v. Ray, n66 the defendant asserted that he engaged in consensual oral sex with the victim a few hours before the rape. n67 Though the defendant's assertion was introduced into evidence, the trial court rejected the defendant's proposed jury instruction that the jury could consider evidence of this consensual oral sex to show the victim's consent to the subsequent sexual intercourse. n68 This instruction was patterned on California Jury Instruction 10.61.1, which allows evidence of prior sexual intercourse between the two parties to be considered by the jury as tending to show that the victim consented to subsequent intercourse. n69 The appellate court upheld the trial court's decision, finding "no indication that the Legislature intended to allow jury instructions concerning prior sexual behavior between the victim and defendant other than sexual intercourse." n70 Recognizing that this evidence is admissible under California's rape shield exception, the court still found that the admissibility of evidence of oral sex did not justify an instruction concerning the activity. n71 An explanation of the court's decision in Ray cannot rest solely on the fact that the court considered the oral sex a prior act, as it occurred only hours before the rape; more likely, the decision stemmed from a combination of the time elapsed and the fact that the nature of the act was dissimilar from that of an act of intercourse.

Indeed, both the Ray and Fionda courts, without explicitly saying so, seemed to rely on some distinction between the nature of intercourse and the nature of other sexual acts. The acknowledgment of specific, rather than generalized, consent would prompt courts to engage in a more explicit dialogue attempting to articulate and define such distinctions. For example, in evaluating petting and oral sex - the conduct at issue in the aforementioned cases - questions as to the nature of these acts are central to a determination of relevancy to consent to intercourse. Presumably, people engage in petting with greater frequency than they engage in sexual intercourse; therefore, petting alone does not tend to show consent to sex. However, petting can operate as foreplay to intercourse and in those instances may indicate  [*2355]  consent to sex. To distinguish between these two circumstances, the court could require the jury to consider whether the consensual sexual intimacy of the two parties escalated consensually from petting to intercourse. An affirmative determination would establish that consent had been objectively granted. This inquiry focuses the jury on the shift in the victim's status from voluntary to involuntary participant, emphasizing that the victim's consent to petting is specific rather than generalized consent and, without more, should not imply consent to sex. Certain acts subsequent to this consensual activity, such as further disrobing or the willing move to a more intimate location (beginning in the living room and going to the bedroom, or beginning in the car and going to a hotel n72), may indicate an escalation of consent. This is obviously a complex determination, but it focuses the jury on a crucial issue - not whether consensual petting or necking occurred, but what it meant.

Most prominently, the nature of oral sex has raised critical questions about its relevancy to the determination of consent to intercourse. In 1998, President Clinton sparked a national discussion regarding the nature of oral sex as "sex." n73 Recent studies and reports indicate that at least some portion of the public - particularly the younger generation - agrees with his position. n74 If people regard oral sex as distinct from and of a significantly less intimate nature than intercourse, it is worth asking whether an act of oral sex is evidence of consent to subsequent sexual intercourse during that same encounter. If sexual mores shift so that oral sex is no longer viewed as "sex" and consensual oral sex occurs immediately preceding an alleged rape, does that act of oral sex tend to show consent to subsequent intercourse? Furthermore, can oral sex demonstrate a reasonable belief of consent to intercourse when it may not be considered "sex" to one or both participants? These questions highlight the need for courts to take a more serious and explicit look at the distinctions they have implicitly (and perhaps unwittingly) drawn.

 [*2356] 

IV. Recognition of Limited Consent to Sexual Intercourse
 
Even actual consent to sexual intercourse is not free from some level of ambiguity. Consent to intercourse, once given, can still be revoked. Limitations on this revocation of consent have been explored by a minority of state courts in deciding whether to recognize postpenetration rape - when consent to intercourse has been given and is then revoked after penetration. Although consent is revocable, does it become irrevocable at some point during a sexual encounter? Two state courts have argued that rape does not result when withdrawal of consent occurs after penetration. The seven other state courts that have addressed this issue recognize postpenetration rape; in doing so, they acknowledge a limited consent to sexual intercourse that has not yet been recognized in the context of sexual contact preceding intercourse.

A. Postpenetration Rape
 
Few state courts have addressed the issue of postpenetration withdrawal of consent. Courts in three states - Maryland, North Carolina, and California - have explicitly rejected the idea that a woman can withdraw consent after penetration.

In Battle v. State, n75 the Maryland Court of Appeals addressed this question. The jury in Battle submitted the following question to the trial judge: "When a possible consensual sexual relationship becomes non-consensual for some reason, during the course of the action - can the act then be considered rape?" n76 The trial judge responded that it was "possible for a situation to start out as consensual and then become a non-consensual one in the course of the event." n77 The appellate court, in reversing the defendant's conviction based on the ambiguous instruction, first noted that since consent must precede penetration, consent can only be withdrawn prior to penetration. n78 The court surmised that if a woman consents prior to penetration and withdraws the consent after penetration, "there is no rape." n79

 [*2357]  In State v. Way, n80 the Supreme Court of North Carolina also rejected the possibility of withdrawal of consent after penetration. n81 In Way, the trial judge responded to a jury question regarding withdrawal of consent by instructing that "consent initially given could be withdrawn and if the intercourse continued through use of force or threat of force ... the act at that point was no longer consensual [and] this would constitute the crime of rape." n82 The North Carolina Supreme Court held that this instruction was erroneous and that the defendant had to be granted a new trial; it found that the concept of withdrawal of consent applies only when there is evidence of more than one act of intercourse between the victim and defendant. n83 The court reasoned that "if the actual penetration is accomplished with the woman's consent, the accused is not guilty of rape, although he may be guilty of another crime because of his subsequent actions." n84

Finally, a California appellate court ruled in People v. Vela n85 that if consent is given at the moment of penetration, the act of intercourse is shielded from being considered rape - "the presence or absence of consent at the moment of initial penetration appears to be the crucial point in the crime" of rape. n86 The Vela court, relying on California case and statutory law to support its ruling, noted that the state's penal code indicated that penetration was "sufficient to complete the crime" of rape. n87 More significantly, the court discussed the California Supreme Court's requirement that a victim be alive at the time of penetration for a rape conviction to stand, since under the penal code "the essential guilt of rape consists in the outrage to the person and feelings of the female." n88 The Vela court found that when a woman initially consents to intercourse, the penetration by a man "cannot constitute a violation of her womanhood nor cause outrage to her person  [*2358]  and feelings"; n89 therefore, the essential harm of rape is absent in the withdrawn-consent scenario. According to the court, the defendant may be guilty of assault and battery, but not rape. n90

Seven state courts - in Alaska, California (overturning the decision in Vela), Connecticut, Kansas, Maine, Minnesota, and South Dakota - have explicitly held that a woman can withdraw consent after penetration. Five of these courts based their rulings, at least in part, on how sexual intercourse is defined by their respective state's statute. The Minnesota and Alaska courts found that the language of their statutes allow a broader definition of sexual intercourse than the act of penetration. n91 The Connecticut and Kansas courts interpreted their statutes, which appeared to define intercourse as the act of penetration, as establishing the minimum required to define an act as sexual intercourse. n92 Maine's Supreme Judicial Court relied on its statutory definition, as well as the common lexicon, to broaden its definition of sexual intercourse. n93 California and South Dakota courts did not rely on the statutory definition of intercourse. n94

 [*2359]  The critical element in establishing rape in cases of postpenetration withdrawal of consent is the continuation of sexual intercourse under compulsion. n95 Only a few of those courts recognizing postpenetration rape have attempted to define the nature of the compulsion that would constitute rape under these circumstances. The Supreme Judicial Court of Maine noted that:


 
The determination of when ongoing sexual intercourse is transformed from a consensual joint exercise to unilateral action by one party forced upon an unwilling partner is little different from the determination that has to be made in applying the "voluntary social companion' defense ... . The dramatic change from the role of a voluntary participant to that of a victim compelled involuntarily to submit to the sexual intercourse is a distinct one. n96
 
According to the court, this transformation takes place when the defendant compels continued intercourse "for a period" after the victim revokes her original consent. n97 It appears that persistence in unwanted intercourse satisfies the element of compulsion. The Kansas Court of Appeals in Bunyard seemed to agree with this interpretation, holding that "when consent is withdrawn, continuing sexual intercourse for 5 to 10 minutes is not reasonable and constitutes rape." n98 Neither court explicitly stated that there is a reasonable period to continue intercourse - though this idea is implied in the rulings - or what amount of time would be considered reasonable.

Of the postpenetration rape cases, the California case In re John Z. n99 has received the most attention. During intercourse with the defendant, the victim stated that she had to go home; he replied "just  [*2360]  give me a minute," and did not stop. n100 When she responded, "no, I need to get home," he said, "just give me some time." n101 After she again indicated that she had to get home, the defendant continued for another minute and a half. n102 The California Supreme Court, in deciding that these circumstances constituted rape, overruled Vela and found that consent can, in fact, be revoked after penetration. n103 The court held that a revocation of consent during the act of intercourse effectively nullifies any earlier consent and subjects a male to forcible rape charges if he persists. n104

B. Implications of Postpenetration Rape Doctrine
 
1. Conditional Consent to Intercourse. - Consider the following scenarios:

1) A woman consents to sexual intercourse with a man on the condition that he uses a condom. He agrees but then proceeds to have intercourse without a condom.

2) A woman consents to sexual intercourse with a man on the condition that he agrees not to ejaculate during intercourse. He disregards her wishes.

3) A woman consents to sexual intercourse. During intercourse, her partner becomes "rough," and she indicates that she does not consent to this type of sexual intercourse.

All of these scenarios involve a limited or conditional consent to sexual intercourse. In recognizing postpenetration rape as "rape," some states recognize a limited or conditional consent to sexual intercourse that rape law did not previously acknowledge. The revocation of consent after penetration creates a mechanism through which sexual intercourse can be conditioned on terms established prior to the actual act. A woman's consent is thereby defined and limited by explicit and implicit terms. If postpenetration rape is not recognized, then whatever terms the two parties set as a condition to intercourse can be ignored by the man once intercourse has begun, even if the woman revokes her consent. Scenarios one and two involve explicit terms established by the parties prior to intercourse, while scenario three involves  [*2361]  an implicit understanding that, unless agreed to, "rough" sex would not be a part of the sexual encounter. The mechanism by which these scenarios are transformed from a voluntary sexual encounter into rape is the postpenetration revocation of consent communicated by the woman and ignored by the man; at that point - not when the terms of consent have been broken - the woman becomes an involuntary participant in the sexual encounter and the act becomes rape. Therefore, defining revocation of consent as the moment of transformation does not completely accord with conditional consent to intercourse. For example, in scenario two, when the man breaks his promise not to ejaculate during intercourse, the woman may not have the opportunity to establish the conditions of a postpenetration rape (revocation of consent followed by continuation). However, these conditions are a necessary protection for men, particularly in cases in which consent is limited by implicit terms not expressed prior to intercourse.

2. A New Form of Rape? - John Z. sparked a public debate over what is considered rape. Some praised the ruling, calling it "a significant step forward for victims." n105 Others were highly critical:


 
If you want a guy to stop midway through the first act, pick another boyfriend. Say fiftyish. Speaking of which, I keep coming back to this: Where's Daddy? Who didn't teach this girl the rules of engagement? ...

... You don't take a boy to bed and then say "no." ...

... .

... I am prepared to defend males against the sort of insanity that makes them criminals for not being able to read a girl's mind. Who exactly will bear witness to these "he said-she said" debacles? What words will suffice to mean "Stop," if "I need to get home" is enough to convict a boy of rape? ... .

John Z wasn't guilty of rape; he was guilty of being male. n106
 
On July 25, 2003, Illinois, in response to John Z., n107 passed a bill adding a postpenetration-rape provision to its sexual assault laws. n108 The public's response to the law has been mixed. Advocates hope that  [*2362]  it will not only reduce the rate of sexual assaults in Illinois, but will also educate women regarding their right to change their mind about having sex at any point during a sexual encounter. n109 In addition, some feel it may persuade state attorneys to prosecute cases in which there has been prior sexual intercourse. n110

However, others criticize the new law, arguing that it will only confuse jurors because withdrawal of consent is not defined. As one defense attorney and professor of law noted, "I think it's going to muddy it up for juries. Right now, there's either consent or not consent. How do you determine if consent is taken back?" n111

This debate reflects the uncertainty that exists within the relatively new and minority doctrine of postpenetration rape. The John Z. court identified two elements necessary to a finding of postpenetration rape: (1) communication of revocation to the other party that is (2) ignored by that party. n112 However, as the dissent noted, the court made no attempt to articulate what constitutes force in the context of postpenetration rape. n113 All of the courts defining postpenetration rape, including the John Z. court, essentially equated persistence after revocation of consent with force. n114 In attempting to define the contours of this element of persistence, the defendant in John Z. argued that when consent is initially granted, a male should be permitted a reasonable window of time in which to withdraw and "quell his primal urge." n115

The John Z. court, unlike those in Maine and Kansas, explicitly rejected the argument for "reasonable time" to withdraw. However, although the court declined to provide any guidance about when a defendant must cease intercourse after consent has been withdrawn, it  [*2363]  found that this particular defendant had "ample time to withdraw but refused." n116

The vagueness of the persistence element of postpenetration rape illustrates the uneasiness with which it sits as a proxy for force. According to this definition of postpenetration rape, persistence is sufficient to satisfy the requirement of force after penetration has occurred, and yet appears to be insufficient before penetration. This notion of intrinsic force harkens back to the New Jersey Supreme Court's much-criticized finding in M.T.S. that the force inherent in penetration was sufficient to establish that element of a forcible rape charge. n117 Yet most states require some showing of force or the threat of force beyond penetration to establish a rape claim. n118 While rape law's focus on establishing the elements of rape prior to penetration traditionally placed disproportionate weight on prepenetration acts, the revocation doctrine has oddly shifted disproportionate weight to acts after penetration. It suggests that a woman who has affirmatively indicated a lack of consent should claim that her withdrawal of consent occurred after penetration rather than before, so that the state will not be required to prove force in excess of persistence on the defendant's part. This doctrine illustrates the gap between forcible rape and unwanted sex. Postpenetration rape is a doctrine of unwanted sex, while prepenetration rape is a doctrine of forced sex.

Although legal recognition of postpenetration rape is laudable, its inconsistency with the doctrine of forcible rape may leave states that have yet to address this issue reluctant to acknowledge that rape results when consent is revoked after penetration. One answer is to identify postpenetration rape as a separate category of rape - distinct from the crime of forcible rape. There is precedent for such a distinction in rape law, as several recognized categories of rape require no showing of force - for example, rape by fraud and rape by drugs. n119 In some categories of rape, such as consensual sex with a mentally retarded  [*2364]  person or an underage person (statutory rape), the victim grants consent but the court renders it invalid. n120 In the postpenetration rape context, consent has been and should be rendered invalid, not because of the status of the victim or the duplicitous behavior of the defendant prior to the rape, but because of the victim's shift in status from voluntary to involuntary participant, as evidenced by the victim's withdrawal of consent followed by the defendant's disregard for that withdrawal. Thus, postpenetration rape can be recognized as an act of rape, but perhaps not of forcible rape. n121

Conclusion
 
After having spent so much time establishing the basic premise that "no" means "no," what is now being witnessed is the beginning of a shift in attention to more complex issues of rape - issues surrounding the presence, rather than the absence, of consent. Of primary importance in acknowledging this complexity is the rejection of the idea that any consent during a sexual encounter or even consent to sexual intercourse is generalized and nonspecific. Consent, even consent to intercourse, has its limitations and its conditions. A woman must be able to consent to sexual contact without creating the presumption that she has consented to sexual intercourse. Similarly, a woman must be able to consent to sexual intercourse while retaining the right to revoke that consent for any reason. Rape law, in acknowledging a woman's right to say "no," must also respect her right to say "yes."
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