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SUMMARY: 
... The primary element of criminal punishment in the United States today is confinement. ... Statistics on capital punishment were started in 1930. ... Interestingly, in England, home of the "Bloody Code" and in most European countries -- the site of the punishment horrors of the eighteenth century described by Blackstone -- capital punishment has been virtually abolished. ... Gradually, criminal punishment in America evolved away from its emphasis on corporal and humiliating punishments until by the end of the first half of the nineteenth century, imprisonment was virtually the only method of criminal punishment used by most states besides capital punishment and monetary fine. ... Towards the end of the eighteenth century, a variety of new ideas on the subject of crime and punishment began to appear which would change the application of criminal punishment in America and throughout the world. ... At least twenty-six prisons employed corporal punishment. ... Most states have abolished corporal punishment in their prisons. ... New ideas concerning criminal punishment began to appear towards the end of the eighteenth century which resulted in the development of the prison and incarceration as virtually the only criminal punishment in existence in America today besides capital punishment, which has become merely a token, the monetary fine, and occasionally, public service work. ...   

TEXT: 
 [*139]  I. INTRODUCTION 

The primary element of criminal punishment in the United States today is confinement. If convicted of a serious offense, one goes to prison. If convicted of a minor offense, one is sentenced to jail, but that sentence may be suspended, conditioned on good behavior. One may receive a monetary fine for many offenses, which, if not paid, will result in a jail or prison sentence. Only the most heinous offenses might result in capital punishment. Since 1965, the only offense for which a sentence of capital punishment has been executed in the United States has been murder. n1 Capital punishment is not available under the laws of several states. In those cases the maximum legal punishment is life in prison. Public service work as punishment for minor offenses is gaining popularity, however, it is only enforced by the threat of confinement in a prison or jail. 

The purpose of this article is to examine the evolution of criminal punishment in America. Most people are vaguely familiar with America's early history of public executions and use of the stocks, the pillory, and the whipping post. Most have also, at some time or other, expressed dissatisfaction with our present system of criminal punishment. Some even advocate a wholesale return to the punishments of the past. How did our concepts of criminal punishment evolve from the antiquated examples just mentioned to our current almost complete reliance on imprisonment? This article will attempt to illustrate that evolution by examining the means that Americans have used to punish criminal behavior; first, in the colonial period and then in the developing United States. 

A great deal of intellectual effort has been devoted to answering the question of why we punish. According to Packer, all the theories concerning the philosophical justification for criminal punishment can be boiled down to retribution and deterrence. n2 Retribution is punishment for punishment's sake; the criminal is an evildoer who deserves to have evil inflicted on him. Deterrence is a utilitarian approach. The aim of punishment under this theory is to prevent further criminal behavior. Deterrence of the general public is accomplished by intimidation (the threat of punishment) and deterrence of the offender himself is accomplished by intimidation, incapacitation (punishment in the form of restraint), and rehabilitation (behavioral modification). n3 

 [*140]  This article will not explore the philosophical basis for criminal punishment any further, other than to point out how the development of particular theories has influenced the use of particular punishments in American history. 

II. THE COLONIAL PERIOD 

American law, both civil and criminal, has its roots in the law of Great Britain. While Great Britain was merely one of several European countries that began earnest colonization of America during the seventeenth century, the British colonies were the most numerous and prosperous. These colonies, which eventually declared their independence and formed the United States, built their criminal law systems on the British model. 

The different jurisdictions in colonial America drew on the British penal system to varying degrees, depending both on the strength of their allegiance to the Crown and the focus of their existence. According to Chapin, the English law provided 57 percent of the total body of substantive criminal law in the seven English colonial jurisdictions prior to 1660. n4 In Rhode Island 86.2 percent of the criminal law was English in origin while in Massachusetts, Connecticut, and New Haven it was 41 percent or less. The charters of the English colonies did not require exact compliance with the laws of England, only that they not pass laws repugnant to the laws of England. The degree to which each colony deviated from English law reflects how they viewed themselves in relation to the Crown. The Chesapeake colonies remained strictly responsible to authority in England. The Puritan colonies, Massachusetts, Connecticut and New Haven, on the other hand, used biblical law as much or more than English law in fashioning their criminal codes. n5 

Even those colonies that depended on English law the most, departed from that model whenever they could to try to remedy some of the problems that were perceived in the British system. One of the most notable problems was the utter lack of imagination of the British in coming up with any sort of punishment short of the death penalty. Virtually every felony was a capital offense. Called the "Bloody Code" n6 this system prescribed the death penalty for over two hundred offenses by the end of the eighteenth century. Even the most minor offenses against property were punishable by death. Larceny of more than five shillings was a capital offense. It would be unfair to try to measure the effectiveness of the Bloody Code, because, rather than being consistently and evenhandedly applied, its harshness and inflexibility resulted in the widespread use of some interesting devices to mitigate its severity. 

One of these devices, which had been known to English law for hundreds of years, but which flourished under the Bloody Code, was benefit of clergy. n7 Benefit of clergy saved countless convicted offenders from death and other punishments in England and colonial America. Benefit of clergy was based on the idea that, historically, the English secular courts had no authority over members of the clergy; only the ecclesiastical courts did. A clerk, or member of the clergy, when charged by a secular court, could plead benefit of clergy and be turned over to the church courts. The advantage here was twofold: first, the church courts had no death  [*141]  penalty, and, secondly, the only witnesses allowed in the church courts were those called by the accused. Acquittals were therefore the usual result. n8 

Originally, only those who actually were clergy could claim benefit of clergy. Over time, the number of people entitled to claim it expanded until during the seventeenth century, anyone who could read could claim the benefit. However, unless they actually were clergy (proven by inclusion in holy orders) they could claim it only once. Individuals who weren't actually clergy, but who pleaded benefit of clergy after a conviction, were branded on the hand to show they had already once pleaded it. If convicted again, they would be denied the benefit and sentenced. n9 The modern practice of having witnesses take an oath with their hand raised and palm exposed originated with the practice of examining the hand of convicted offenders to determine if they had any previous convictions. n10 

The "reading test" which was used to determine entitlement to claim benefit of clergy was administered in court as convicted men were asked to read the fifty-first Psalm. This passage became known as the "neck verse" since its recitation could save the convicted man from hanging. Soon, the illiterate memorized the verse in order to bluff their way through the reading test required to plead benefit of clergy. 

Benefit of clergy was a tool used to temper the severity of the English penal system. It's growth and widespread use saved thousands from the gallows. The response to the apparent abuses caused by benefit of clergy was for Parliament and colonial legislatures to make certain offenses "non-clergyable". n11 The First Congress of the United States did so in 1790 for all offenses punishable by death. However, benefit of clergy was not completely abolished by all the states until many years later. 

Perhaps the most dramatic and well known application of benefit of clergy in America occurred after the trial of the British soldiers involved in the Boston massacre. Two of the defendants found guilty of manslaughter pleaded benefit of clergy. They were then branded and released. n12 

In addition to benefit of clergy, there is evidence of other methods used by the English courts to avoid the consequences of a felony conviction. The use of judicial pardon and transportation increased, transportation being a one-way ticket to America. "Pious perjury," or jury nullification, occurred with more frequency. This referred to the habit of English juries, in the face of overwhelming evidence to the contrary, to make findings which would take the crime out of the range of a capital offense. For instance, a court in a larceny case might find the amount stolen to be less than the paltry sum required to impose the death sentence. As the verdict of the jury was unimpeachable under English law, "pious perjury" flourished. n13 

The result of benefit of clergy, jury nullification, and the widespread use of pardons was that the English system, severe in theory, was far from it in practice. Less than one in five offenders brought to trial were convicted and less than half of those sentenced to death were ever executed. n14 

Noted above are but some of the peculiarities which sprang up around the English criminal justice system in order to mitigate its harshness. These exceptions to a supposedly inflexible system created an unpredictability of application that  [*142]  undermined the credibility of the system. The English wanted reform, however, reform of an established system was difficult. n15 In America, it was a different story. 

In creating their own criminal justice systems, the American colonies had the advantage of starting mostly from scratch but with an established system from which they could draw. The colonies could adopt those aspects of the British system that were considered acceptable and discard those aspects that weren't. The resulting criminal justice systems reflected the self interest of the particular colony. For example, as mentioned before, the system established by the Puritan colonies drew heavily on Biblical law reflecting their religious focus. 

The dissatisfaction of the Americans with the "Bloody Code" became immediately apparent as all the colonial systems abolished the death penalty for crimes against property. Flexibility was introduced as judges were given the discretion to impose punishments less than death for offenses which mandated the death penalty in England. In fact, throughout the colonies, the only offenses for which the death penalty was required were murder and treason. n16 This was in stark contrast to laws of England which prescribed death for hundreds of offenses. 

While the colonial penal systems might at first appear more lenient in terms of punishment, it should be noted that the Puritan colonies authorized the death penalty for a host of offenses that were not taken quite so seriously by the English. In Massachusetts, the Reverend Nathaniel Ward selected twelve capital laws for inclusion in the Massachusetts Body of Liberties which was adopted by that colony in 1641. These capital laws were taken from books of the Old Testament. Idolatry, witchcraft, adultery, blasphemy, bestiality, sodomy, man-stealing, and false witness in capital cases were included. n17 

While adultery was a capital offense in the Puritan colonies it was not so in England. Nor was it in Rhode Island and Plymouth. In addition, there were a whole host of other sexual offenses which were capital offenses in the Puritan colonies. Sodomy, homosexuality, even male masturbation in the presence of others could be punishable by death. n18 The majority of the original capital laws of the Massachusetts Bay Colony reflect the religious focus of the colony. Capital laws of a more secular nature, such as prohibitions against rape and treason, were added later. 

The capital laws of other colonies, while few in number compared to those in England, reflected their particular interests. For instance, in the great tobacco colony of Maryland, a statute of 1737 made punishable by death, without benefit of clergy, the breaking into and robbing of a tobacco house. n19 

The preferred method of execution in colonial America, as in England, was hanging although there is evidence of the occasional shooting or beheading. n20 Hanging was by strangulation. The drop method of hanging, whereby the prisoner is killed instantly by a broken neck and severed spinal cord wasn't adopted until the latter part of the eighteenth century. 

All executions were public. There is no evidence of the torture and barbarity that accompanied some executions in England. For example, in late seventeenth century England, the punishment for treason involved dragging the condemned man to the gallows and hanging him by the neck. Before he died, though, he was cut  [*143]  down, disemboweled, and his bowels were burnt before him. He was then beheaded and quartered. The traditional punishment for a female convicted of treason was burning at the stake. n21 As an added deterrent against murder, Parliament passed a law in 1752, that provided that the bodies of convicted murderers were to be delivered to the proper medical authorities for dissection after they were hanged. Supposedly, the fear of post-mortem mutilation would give all would-be murderers second thoughts. This sanction made its way to America and remained in the U.S. Code until 1986. n22 

Despite the seeming barbarity of these means of execution, Blackstone wrote: 

  
Disgusting as this catelogue may seem it will afford pleasure to an English reader, and do honor to the English law, to compare it with that shocking apparatus of death and torment, to be met within the criminal codes of almost every other nation in Europe. n23 



Capital punishment has continued in the United States to the present despite repeated abolitionist movements. The first efforts in America originated in Pennsylvania towards the end of the eighteenth century. Dr. Benjamen Rush and William Bradford, early penal reformers, were major opponents of the death penalty. Rush would later be instrumental in developing the first modern prison in America. Abolitionist movements in the nineteenth and twentieth centuries have been somewhat successful as some states have permanently eliminated the death penalty while others have experimented with abolition only to reinstate it. 

Capital punishment was temporarily interrupted in those states that allowed it in 1973, when the U.S. Supreme Court ruled that, at least as it was currently being applied, capital punishment violated the Eighth Amendment to the U.S. Constitution which prohibits cruel and unusual punishment. n24 By 1976, state legislatures drafted capital laws which passed Constitutional muster, n25 however, at least two justices, William Brennan and Thurgood Marshall, remain convinced that the death penalty in any form is unconstitutional. 

When one considers overall crime rates in the United States today, (since 1977, over one million incidents of violent crime and over ten million incidents of crime against property per year) n26 capital punishment is extremely rare. Statistics on capital punishment were started in 1930. From 1930 to 1960, over 3,600 individuals were executed in the U.S. From 1960 to 1990, less than 300 were executed and 181 of those were in the years 1960-1964. n27 While only a handful of executions take place every year, there are over a thousand individuals on death row. Despite the fact that it is so rarely used, most of the American public favors the death penalty. n28 

The method of execution has undergone some evolution. Hanging, for the most part, has given way to electrocution, lethal gas, and lethal injection. In Utah, a condemned man may choose between hanging and a firing squad. Interestingly, in England, home of the "Bloody Code" and in most European countries -- the site of the punishment horrors of the eighteenth century described by Blackstone -- capital punishment has been virtually abolished. 

 [*144]  As has already been mentioned the penalty for nearly every felony in England in the late seventeenth century was death. What distinguishes the early colonial penal systems is their employment of a wide variety of alternative lesser punishments. For instance, as an alternative to actually executing one who had been convicted of a crime, a court in the Puritan colonies might sentence him to stand at the gallows. Standing at the gallows involved being bound and hooded and being made to stand for a certain length of time on the trap door of a gallows with a rope around one's neck. The rope was usually only thrown over the beam of the gallows rather than being tied to it. Presumably, the prisoner knew that he was not actually to be hanged as sentences were announced in open court. However, Browning and Gerassi leave the opposite impression: 

  
At the penultimate moment the executioner would move away from the trapdoor and leave the prisoner tied to the gallows for one or two hours. Those who did not suffer heart attacks or total collapse were profoundly sobered. n29 



Another category of punishments were the "bodilie punishments." These punishments, which would later become known as corporal punishments, were directed at the body of the offender and intended to cause pain. Aware of the "shocking apparatus of death and torment" employed throughout the world at the time, colonial legislatures were concerned with establishing limits on the severity of these types of punishments. The Massachusetts Body of Liberties, which established the original capital laws of the colony, placed a restriction on bodilie punishments stating, "We allow amongst us none that are inhumane, barbarous, or cruell." n30 A review of the bodilie punishments commonly used in seventeenth century America reflects the ideas of the day as to what was or was not barbarous, inhumane, and cruel. 

Foremost among the bodilie punishments was whipping. Whipping was a widely accepted form of punishment throughout the world at the time. In colonial America it was meted out by the stripe. In other words, one might be sentenced to be whipped with twenty stripes, a stripe being the mark made by the whip on unprotected flesh. A limit of no more than forty stripes at one time was recognized throughout the colonies. This limitation, like many other laws of the time, was biblical in origin and based on the Book of Deuteronomy: "Forty stripes he may give him, and not to exceed: lest, if he should exceed, and beat him above these many stripes, then thy brother should seem vile unto thee." 

With regard to whipping, as well as all the other bodilie punishments, it appears that the higher the offender's socio-economic status, the less likely he was to receive a whipping. In addition to the forty stripe limit the Massachusetts Body of Liberties stated, ". . .nor shall any true gentleman, nor any man equal to a gentleman be punished with whipping, unless his crime be very shamefull, and his course of life vitious and profligate." n31 Men of standing in the community would receive a fine and even this would be remitted after a period of good behavior. Thus, whipping appears to have been reserved for those who could not afford to pay a fine. n32 

 [*145]  Whippings were administered in public as were all other forms of corporal punishment. The great majority of whippings took place at a centrally located whipping post where the offender was bound and the whip applied to his bare back. n33 If the crime was particularly offensive, the culprit was bound to the back of a cart and forced to walk behind it. The stripes were applied as the cart was pulled through the town. n34 

More serious offenses might warrant branding. Whipping was by far more common, however, branding was an alternative where it was felt necessary to mark the criminal so that those who might have later dealings with him would be put on notice. As previously noted, convicted offenders who claimed benefit of clergy were branded on the hand. Others received various letters on various places on the body. The letters would identify the transgression. Branding on the forehead was the most common, however cheeks and shoulders were also branded. n35 

Another punishment reserved for serious offenses was the cutting off of one or both ears. Again, as with branding, the offender was obviously marked for life. The cropping of ears was not always neatly accomplished. Sometimes the ears were nailed to the pillory (a description of this device to follow) during the prisoners stay there. When the prisoner's time was up he was permitted to leave; his ears, however, were expected to stay. n36 

Other mutilating punishments, popular in England and on the European continent at the time, such as slitting nostrils, removing noses and scalps, and cutting out or piercing tongues with hot irons, never received widespread acceptance in the colonies. This is not to say that tongues were totally safe. Lying, mild blasphemy, and gossip were punishable by fastening a cleft stick to the tongue to prevent talking. The offender was then made to stand in some public place in that condition so that all could see his predicament. An alternative to the cleft stick was gagging. Again the gagged individual was made to stand in public in that condition. n37 

Despite the fact that it has been the subject of a significant amount of attention in works of fiction, the ducking stool was not at all a popular means of punishment. The ducking stool was a device in which the prisoner was restrained and repeatedly dunked in water. The device itself was complicated to build and had to be built near a body of water sufficiently deep enough to submerge the victim. The necessity for a deep body of water conflicted with the desire that the punishment be in a central public place so that the greatest percentage of the community could view the spectacle. Thus, while there is evidence of the existence of the ducking stool in colonial America, there is little evidence of its actual use. n38 

All the above punishments were executed in public. The purpose, of course, was to add insult to injury. Other punishments, reserved for minor offenses, were not so concerned with pain as public humiliation. The stocks and the pillory were used when it was felt that public shame and humiliation would best serve justice. The stocks was a device which held the victims hands and feet securely between wooden planks while in a sitting position. The device was originally used only as a means of restraint, a cheap jail without a roof. n39 By the seventeenth century, though, the humiliating effect of sitting in the stocks was being utilized as a punishment. 

 [*146]  The pillory held the victim's head and hands in place while in a standing position. Evidently, the pillory was considered much worse than the stocks. This was partly because ear cropping and whipping occasionally took place in the pillory so it was naturally associated with more severe punishment, and partly because it held the victim's head immovable in a much more uncomfortable position while forcing him to stand. In this position the prisoner was at a severe disadvantage should he wish to debate the merits of his punishment with any passerby. Their ability to stuff a piece of garbage or animal excrement in his mouth insured they would have the last word. Since they were seen as less severe, the stocks were used a great deal more often than the pillory. A session in the stocks or pillory would last from one hour to all day. 

In the same vein as branding but with the emphasis on humiliation, one might be sentenced to wear a less permanent symbol of his crime. A drunkard might wear the letter 'D' for several weeks or he might be sentenced to stand in a public place for several hours with a written description of his offense attached to his clothing, hung around his neck or pinned on his forehead. n40 

In keeping with the religious nature of many of the colonial penal systems, courts often ordered offenders to make public confessions. This was thought to cleanse the soul just as effectively as any other means of humiliation. Fines were a widely used punishment and, as noted before, were substituted for more severe or physically painful punishments in the case of well-to-do offenders. 

Banishment was a punishment which, at first glance seems relatively painless, but actually had serious and far reaching effects. It was particularly serious in colonial America because there was almost nowhere one could go to make a fresh start. Most communities were very tight-knit and any stranger arriving on the scene was considered an outsider and immediately suspect. To enforce their decrees of banishment, colonial courts usually adjudged a punishment to be imposed should the banished person return. Often, the contingent punishment was death. 

A consequence of conviction in seventeenth century England which was viewed with disfavor in colonial America was attainder. The results of attainder were forfeiture and corruption of blood. While it was somewhat complicated in actual practice, n41 the essence of forfeiture was that a convicted felon stood to lose all his real and personal property to the King. Corruption of blood made it impossible for his lineage, either backwards or forwards to obtain his property or to hold a title. 

Attainder never gained widespread acceptance in colonial America. During the seventeenth century, reformers in England were calling for its abolition. Forward thinking penal systems in America refused to give any effect to attainder just as they had refused to continue the English tradition of viewing crimes against property as capital offenses. The Massachusetts Body of Liberties provided, "All our lands and heritages shall be free from all . . . forfeitures, upon the deaths of parents or ancestors, be they natural, casual, or judicial." n42 Attainder and corruption of blood were finally completely eliminated from the American criminal justice scene by the U.S. Constitution. 

Torture was not an element of punishment in colonial America. The subject was addressed in the Massachusetts Body of Liberties. It stated: 

  
 [*147]  No man shall be forced by torture to confess any crime against himself nor any other unless it be in some capital case, where he is first fully convicted by clear and sufficient evidence to be guilty, after which if the cause be of that nature, that it is very apparent there be other conspirators or confederates with him, then he may be tortured, yet not with such tortures as be barbarous and inhumane. n43 

  
As noted above, the Body of Liberties prohibited bodilie punishments that were inhumane, barbarous, or cruel. Tortures couldn't be barbarous and inhumane but apparently they could be cruel. The prohibition against cruelty was left out of the restriction on torture perhaps because it was recognized that torture that doesn't retain any cruelty ceases to be torture. 

There is evidence of at least one death by torture in Massachusetts despite the supposed limit placed on it by the Body of Liberties. During the Salem witch trials, one Giles Corey suffered the English torture of peine forte et dure, or pressing to death, for failure to plead to the charge of witch-craft. n44 Traditionally, it was extremely important under English law for a court to secure a plea. This was because a suspect could not formally be found guilty unless he first entered a plea. If he could not be found guilty and formally convicted, there would be no attainder. 

Thus, it was incumbent upon the King's courts to coerce a plea lest the prisoner's property escape seizure. Pressing was a torture used to compel suspected criminals to plead to indictments. Pressing to death involved laying the victim on his back, binding his hands and feet, placing a wide board on his chest, then placing increasing amounts of weight on the board until the victim agreed to plead or expired. Despite the fact that attainder was supposedly outlawed by the Massachusetts Body of Liberties, Giles Cory, a successful and wealthy business man, remained mute when asked to plead and was pressed to death. Perhaps Corey had no confidence in the Body of Liberties. After all, it supposedly outlawed torture in his situation too. Thus, fear of attainder may have been his motivation to remain silent. n45 By the end of the eighteenth century most European countries, where torture retained its official status the longest, had abolished the practice. n46 

Noticeably lacking in an examination of colonial punishments is any type of prison-like confinement. Initially, confinement facilities in America, like their English counterparts were only intended to be places where suspected criminals awaited their trials. n47 If convicted, their sentences rarely included a return to the place where they had been held. Though some offenses did call for incarceration and though it was occasionally adjudged, it was uniformly of much shorter duration than what we are accustomed to today. 

When denial of freedom was the goal of punishment, a convicted man could be sentenced to indentured servitude or slavery, as it was unabashedly called. Servitude was ordered where offenders could not pay an adjudged fine, where restitution was required (for example, a thief might be condemned to serve his victim), or where it appeared that idleness may have contributed to the offender's transgression. 

Throughout the seventeenth and eighteenth centuries the punishments noted above were used to varying degrees in America. Gradually, criminal punishment in America evolved away from its emphasis on corporal and humiliating punishments until by the end of the first half of the nineteenth century,  [*148]  imprisonment was virtually the only method of criminal punishment used by most states besides capital punishment and monetary fine. This evolution can be attributed to the birth of the modern science of penology. 

III. INTO THE MODERN ERA 

Towards the end of the eighteenth century, a variety of new ideas on the subject of crime and punishment began to appear which would change the application of criminal punishment in America and throughout the world. Retribution as a theory of punishment was falling into disfavor. As Jeremy Bentham put it: 

  
But all punishment is mischief: all punishment in itself is evil. Upon the principle of utility, if it ought at all to be admitted it ought only to be admitted in as far as it promises to exclude some greater evil. n48 

  
The deterrent effect of punishment, of which Bentham wrote, was becoming the focus of attention. Kant believed that punishments were either retributive or deterrent, therefore were either a means of preventing an evil or punishing it. n49 However, Kant, as well as other writers were somewhat appalled by the severity of many punishments. Kant believed that morally legitimate punishments must be proportional to the offenses for which they are administered. n50 

In 1764, before Bentham and Kant, Cesare Beccaria, the Italian criminologist, introduced the idea that it was the certainty of punishment, not the severity of it that served to deter. In other words, the possibility of receiving 40 lashes was less of a deterrent than the absolute certainty of receiving one. It was Beccaria's opinion that oppressive law actually created more crime: 

  
If punishments be very severe, men are naturally led to the perpetration of other crimes, to avoid the punishment due to the first. The countries and times most notorious for severity of punishments were always those in which the most bloody and inhuman actions and the most atrocious crimes were committed. n51 

  
Beccaria was echoing a sentiment that had recently been expressed by Montesquieu: 

  
If we inquire into the cause of all human corruption, we shall find, that they proceed from the impunity of crimes, and not the moderation of punishments . . . . In Russia, where the punishment of robbery and murder is the same, they always murder. The dead, they say, tell no tales. In England, they never murder on the highway, because robbers may have some hopes of transportation, which is never the case in respect to those that commit murder. n52 



In the young United States, where attempts to reform the severe penal code of England had already taken place, calls for further reform met eager ears. In 1793, in a pamphlet entitled "An Enquiry How Far the Punishment of Death is Necessary in Pennsylvania," William Bradford advanced the ideas of Beccaria and Montesquieu. In his introduction, Bradford cites these philosophers for three propositions: that the prevention of crimes is the sole end of punishment, that every  [*149]  punishment which is not absolutely necessary for that purpose is a cruel and tyrannical act, and that every penalty should be proportioned to the offense. n53 

Bradford argued that milder forms of punishment were just as effective at curbing offenses as the most severe. He pointed to the lenient departure from the English penal system that William Penn had orchestrated in the colony of Pennsylvania between the years 1683-1718, when corporal punishment was replaced with prison, and argued, "During this long space of thirty-five years, it does not appear that the mildness of the laws invited offences, or that Pennsylvania was the theatre of more atrocious crimes than the other Colonies." n54 

Bradford also pointed to one of the major problems with a severe penal code, jury nullification, and related it to the writings of Montesquieu. Faced with the awesome responsibility of sending an individual to the gallows or some other heinous punishment, juries would often acquit if they felt any sympathy for the prisoner. According to Bradford, "the unwillingness of witnesses to prosecute, the facility with which juries acquitted, and the prospects of pardon, created hopes of impunity which invited and multiplied the offense," n55 just as Montesquieu had warned. 

Along with these changing views, came new ideas on the causes of criminal behavior. Dr. Benjamin Rush of Philadelphia espoused the view that criminality was a medical pathology and that doctors would soon be able to prescribe cures. Rush, also an early advocate of abolition of the death penalty, was instrumental in introducing his ideas of reformative discipline into the Walnut Street prison in Philadelphia which was to become an early showcase of prison reform. In order to fully appreciate Rush's reforms and the emerging concept of the prison as a place of punishment, one must first examine the historical function and condition of places of confinement or "gaols," as they were called. 

As noted previously, the gaol was not a place of confinement but a place of detention for persons charged and awaiting trial. While the state ostensibly oversaw its operation, the gaol in England and colonial America was run as a private enterprise by individuals who charged prisoners fees for every necessity. Confinement was not free. Food, water, even bedding had a price and the prisoner was responsible. If the prisoner was destitute and couldn't pay, the gaoler was under no obligation to furnish even the bare necessities of life. Furthermore, if the prisoner couldn't pay his fees, the gaoler could detain him indefinitely, even if the prisoner was acquitted of the charge for which he was originally confined! n56 

All ages and both sexes were housed together, usually in one great room. There was no segregation based upon the type of offense. Most gaols were licensed to sell liquor and this was a main source of the gaoler's income. The goings on in some gaols was described as "universal riot and debauchery." n57 DeFord described a typical eighteenth-century gaol as follows: 

  
The filth was unspeakable -- the place was literally never cleaned . . . . Vermin of every sort abounded; hungry rats gnawed at sleepers; everybody had lice as a matter of course since nobody ever washed . . . . In the crowding and confusion, quarrels were endemic, especially since those who could afford it had access to plenty of alcohol. Obscenity and profanity  [*150]  were the common speech. The noise was deafening -- shrieks, shouts, angry tirades, drunken song and fights broke out constantly. Often they were fights to the death. n58 



The physical structure of the gaols were notoriously insecure. They were usually just ordinary buildings or warehouses converted to their new use. Due to the structural insecurity of the gaol, and due to the fact the gaoler himself could be punished should anyone escape, most prisoners were kept restrained in chains. These chains might be attached to a wall or a large cannonball. Confinement was clearly a hideous ordeal. Great cruelty was inflicted on prisoners and money extorted. 

It wasn't until the beginning of the nineteenth century that imprisonment as a means of punishment began to become popular. It should be noted that from 1683-1718, Pennsylvania, under William Penn, experimented with incarceration as an alternative to corporal punishments. However, under pressure from the Crown, it reverted to more "traditional" methods of punishment in 1718. 

Having briefly experimented with imprisonment as punishment in the late seventeenth and early eighteenth centuries, it is not surprising that Pennsylvania developed the first "modern" prison, the Walnut Street prison in Philadelphia. One of the most significant differences between it and the earlier gaols was that the prisoners were not required to pay fees. It was not a business but a state-run institution. Another difference was that the prisoners were kept constantly busy. Instead of simply whiling away the hours, the prisoners were either working, cleaning, or being preached to. Alcohol was strictly forbidden and tobacco was kept to a minimum. While a "rule of silence" was not enforced, prisoners were not permitted to discuss their reason for detention. The most serious offenders were kept in solitary confinement: 

  
Each cell was 8 feet long, 6 feet wide, and 10 feet high, had two doors, an outer wooden one, and an inside iron door . . . . Each cell had a large leaden pipe that led to the sewer, and thus formed a very primitive kind of a closet. The window of the cell was secured by blinds and wire, to prevent anything being passed in or out. n59 

  
Those kept in solitary confinement were kept in that condition constantly, even when they were allowed to exercise. They performed no labor. 

The Walnut Street prison was the first "penitentiary house" so named because its prisoners were there to experience penitence for their transgressions. The prison received interested visitors from throughout America and Europe. Virtually everyone praised the new "cradle of the American system of reformative prison discipline." n60 

The idea caught on. Other prisons were built. The Auburn prison in New York, established in 1816 was modeled after Walnut Street but added some refinements. The prisoners there worked together by day but were kept isolated at night. While together during the day, its prisoners were required to observe an absolute rule of silence. When walking to or from a meal, they would march in a lock-step, eyes downcast, with one hand on the shoulder of the man in front of them. Cherry Hill prison in Philadelphia, which succeeded Walnut Street in 1829, emphasized total  [*151]  solitary confinement for every prisoner. When those in solitary confinement were by necessity brought together they were required to wear hoods to hide their identities. 

Penologists debated the relative merits of the New York and Pennsylvania "systems." The New York system brought the prisoners together during the day to work while the Pennsylvania system was based on total solitary confinement. One obvious disadvantage of the Pennsylvania system was that it could not produce any significant income through a prison industry. A supposed advantage was that, through isolation, prisoners could not corrupt each other. The other side of that argument was that the isolation produced an inordinate amount of mental illness, even insanity. n61 

Charles Dickens visited Cherry Hill prison in Philadelphia in 1842 and had this to say about the new humane and innovative means of punishment: 

  
I am persuaded that those who devised this system of Prison Discipline and those benevolent gentlemen who carry it into execution, do not know what it is that they are doing . . . . I believe that very few men are capable of estimating the immense amount of torture and agony which this dreadful punishment, prolonged for years, inflicts upon the sufferers . . . . I hold this slow and daily tampering with mysteries of the brain to be immeasurably worse than any torture of the body. n62 

  
Dickens was especially disturbed by the hoods: "Over the head and face of every prisoner who comes into this melancholy house, a black hood is drawn; and in this dark shroud . . . he is led to the cell . . . . He is a man buried alive." n63 

Other American prisons built in the nineteenth century used the Pennsylvania and Auburn systems as their models. By 1835, there were ten major prisons in the United States using the Auburn plan. The Pennsylvania system was being successfully operated at Cherry Hill, Pittsburgh, and Trenton. n64 Other states were experimenting with the Pennsylvania system of solitary confinement. Maine constructed seventy-six 9 1/2 by 4 1/2 by 9 3/4 feet deep underground pits with the Pennsylvania system in mind. Unfortunately, the number of prisoners soon outnumbered the pits. n65 According to Lewis, "A more gruesome and unhealthy prison abode could hardly be imagined." n66 

The Pennsylvania system eventually succumbed to economics. It was simply too expensive to allow prisoners to remain idle. The development of prisons as a means of punishment was in itself an expensive proposition compared to the quick, inexpensive corporal punishments of colonial America. While American taxpayer didn't mind paying part of the cost, the Auburn system was showing that in some cases the prison could be nearly self-sufficient. The concern with the economics of incarceration is perhaps best illustrated by the development of the lessee prison systems in the southern United States. The lessee systems utilized the concept of constant labor of the Auburn system and took it a step further. The entire prison population was leased to private individuals who in turn used the prisoner's labor for their own profit. Thus, the state was ostensibly accomplishing the objectives of the Auburn system while almost completely divesting itself of financial  [*152]  responsibility for it. In essence, it was nothing more than legalized slavery, n67 but it was easy on the taxpayer. 

The development of the prison as the primary means of criminal punishment in the United States presented an interesting problem to those who had advocated the prison in the first place: how to punish those being punished? As noted above the purpose of the prison was to introduce a rigid structure into the prisoner's life. Strict rules of silence and lock-step marching had to be enforced to be effective. How were they enforced? Prison rules were enforced with the same corporal and humiliating punishments and tortures that states were in the process of abolishing outside the prison walls. Behind its prison walls, Massachusetts continued the practice of gallows sitting, branding, and the wearing of irons. n68 At other institutions, men were chained to iron rings embedded in stone walls and left there for extended periods of time without bedding or toilet facilities. The iron gag kept a bridle-like device in the prisoners mouth connected to his hands which were bound behind his back. Whipping continued everywhere. 

Folsom and San Quentin prisons of the late nineteenth century were infamous. At Folsom men were hung by their wrists with their toes barely touching a floor on which chloride of lime had been spread to suffocate them. In San Quentin, incorrigibles were held in iron cells, six by four feet. Both San Quentin and Folsom used the straitjacket. One man reportedly spent 139 hours in it. While in the straitjacket, men were gagged and severely beaten. n69 

The brutality of the punishment inflicted on those supposedly already being punished by confinement has continued into modern times. As late as 1963: 

  
At least twenty-six prisons employed corporal punishment. Whipping with a strap was common. The Virginia "spread eagle," similar to the medieval rack, stretched the body by ropes and pulleys. Men died or came close to death in Florida's sweat box, an unventilated cell built around a fireplace. In Michigan and Ohio prisoners were kept in a standing position and unable to move; in Wisconsin they were gagged; in West Virginia they were subjected to frigid baths. n70 



These are merely some of the abuses. The "Tucker telephone" and the "hummingbird," both devices used to subject prisoners to excruciatingly painful electrical shocks, reportedly came into widespread use as the lash and other forms of corporal punishment were gradually banned. Illustrative of the brutal conditions at the Angola prison in Louisiana was the 1951 protest where thirty-seven inmates slashed their Achilles' tendons in protest. 

Today it is the "official" policy of most prisons to concentrate on a system of reward and privileges to encourage acceptable conduct rather than punishment. The American Law Institute's Model Penal Code recommends that in all but the most serious cases, punishment should consist of deprivation of privileges. Serious disciplinary problems should be dealt with by solitary confinement not to exceed thirty days. 

Most states have abolished corporal punishment in their prisons. In those states that have not, prisoners have successfully sought relief in federal courts under 42 U.S.C. 1983 for the following punishments: use of the crank telephone to  [*153]  administer electric shocks, use of a a cattle prod, use of the strap to administer whippings, use of chains and manacles within cells, being forced to stand on stumps, crates, or in other awkward positions for long periods of time, use of fans on wet and naked prisoners, being held in a "strip cell" completely naked for 21 days, and being given insufficient food. n71 

IV. ANALYSIS AND CONCLUSION 

Criminal punishment in the America originally emphasized corporal or humiliating punishments executed in public. It was quick, cheap, and apparently no less effective than modern concepts of punishment. New ideas concerning criminal punishment began to appear towards the end of the eighteenth century which resulted in the development of the prison and incarceration as virtually the only criminal punishment in existence in America today besides capital punishment, which has become merely a token, the monetary fine, and occasionally, public service work. 

Today's emphasis on imprisonment stands in contrast to the variety of corporal and humiliating punishments available in colonial America. The influence of the reformers, Beccaria, Bentham, Montesquieu, Penn, Bradford, and Rush in the introduction of new ideas concerning criminal punishment is clear. They were concerned with the severity of punishments and saw imprisonment as a humane and less severe alternative as it didn't necessarily involve any physical suffering. 

One might interpret the development of the prison as a dissatisfaction with physical pain and humiliation as the state approved basis of punishment. The problem with the infliction of physical pain as punishment is that it had too many variables. The strength and vigor of the constable administering the "stripes," as well as any sympathy he may have felt for the victim, had a great deal to do with the effectiveness of a whipping. Some whippings barely left scars. Others came close to causing death. 

Furthermore, the sensitivity of the individual being punished wasn't always the same. Obviously, the same whipping applied to a frail or sick individual as opposed to a healthy, robust person would be a much more serious punishment. Recognizing this problem, Dr. Benjamen Rush advocated the use of a machine to administer whippings so as to insure a consistent stroke. His "whipping machine" was never developed. 

With regard to branding, it appears that many individuals who were branded never received permanent scars. Either the iron wasn't hot enough or applied long enough to destroy the tissue. This could have been because the constable was inexperienced or just plain sympathetic to the prisoner. 

Other punishments aimed at humiliation depended on whether or not the public chose to play along. Certainly, an hour in the pillory could be unbearable if the local lads decided to use the offender as a target for rock throwing or some self righteous citizen decided to rub horse dung in his face. In fact, there were instances where the crowd pelted the pilloried prisoner with such zeal that the prisoner was killed. n72 On the other hand, there are reports of other offenders having flowers  [*154]  placed around their necks and being brought refreshments. Here again then, the degree of unpleasantness of any particular punishment of humiliation varied widely depending on the circumstances. 

Whether or not a public execution had the desired effect also depended on the cooperation of the crowd and the condemned man. Ideally, the execution would be a somber occasion with the community shocked to their moral senses by the spectacle and the condemned person humble, repentant, and cooperative. Clergyman were almost always present and prior to the execution would give a sermon chastising the prisoner and exhorting the crowd not to follow his wretched example. Unfortunately, the crowd was usually intoxicated to some degree and in a riotously festive rather than genuflective mood. It is said that the word "gala," as in gala affair, derives its meaning from the word gallows. n73 The prisoner didn't always cooperate, either. He might display his reluctance and displeasure by kicking and biting his handlers and spitting and swearing at the crowd. The entire affair could quickly degenerate into a sickening spectacle. 

The last public execution in the United States was in 1934 in Kentucky where 20,000 people reportedly attended. Public executions were taken behind prison walls not because they offended the public but because the public enjoyed them too much. n74 Even now, with executions taking place behind prison walls, the demonstrations outside can be disturbing. When Velma Barfield was executed in 1984, demonstrators chanted, "hip, hip, hurrah . . . K-I-L-L . . . burn, bitch, burn." n75 The hoopla surrounding Ted Bundy's execution in Florida in early 1989 is legendary. n76 There, the celebrants who gathered outside the prison inveigled Mr. Bundy to, among other things, "Roast in peace." 

Even when all parties cooperated, the execution of sentences in public, whether corporal or capital, could create the undesired effect of hardening the sensitivity of the public to human suffering. Dr. Benjamen Rush made this observation in 1793, and added that this would have the unfortunate collateral effect of causing the public to view with indifference the misery of widows, orphans, and other destitute individuals. n77 Hangings were so commonplace in eighteenth century England that it was observed that most people believed there was nothing more to a hanging than "an awry neck and a wet pair of breeches." n78 

Worse than the mere hardening of feelings, public punishments could even arouse the sadistic impulses of some individuals who would then look forward to the next punishment spectacular. n79 There are even reports of masochistic individuals, so affected by the sight of public executions, that they have committed capital crimes in order to experience the same public execution, or so they have claimed. n80 

The effectiveness of public punishment aimed at humiliation, according to Earle, was in part due to the fact that early Americans were much more sensitive to humiliation and public contempt than we are today. She points to the dockets of the colonial courts which were filled with petty suits for libel and slander. The same sensitivity which sent colonial Americans running to the courthouse over the slightest insult made any criminal punishment involving public derision or mockery extremely effective. n81 This makes sense in a close-knit, homogeneous society where morals and values are uniform. However, as American society became more  [*155]  ethnically and culturally diverse, and sensitivities became as diverse as human nature itself, public humiliation became much less effective as criminal punishment. 

Thus, American criminal punishment, which started in the town square has gone behind the walls of the penitentiary. Perhaps the development of incarceration as the state method of punishment may, as Friedman suggests, despite all the original good intentions, have been the result of nothing more than a desire to get the criminal element out of sight. n82 Once they were out of sight they were out of mind and prison officials were free to administer the "traditional" punishments, and much worse. It has only been very recently that the corporal punishments originally administered in the town square have been eliminated from our prisons. The prisons themselves live on. 

Colonial America was in the unique position of being able to implement new theories of criminal punishment and it did so. First, it tempered the severe criminal punishments of England, which weren't being consistently applied anyway. Corporal and humiliating punishments were substituted for England's ubiquitous death penalty. In answer to the reformers of the late eighteenth century, America "gave the world the prison." n83 Unfortunately, the prisons of the nineteenth and early twentieth centuries bore little resemblance to what the reformers advocated, as corporal punishment flourished behind the walls and new tortures were invented. 

Imprisonment is now the sole and overwhelming focus of our criminal justice system. Whether or not imprisonment accomplishes the purposes of punishment identified by penologists is the topic of considerable debate. Many question its effectiveness as punishment. However, those who advocate a wholesale return to the punishments of the past or a sanguinary penal system should consider problems associated with them and why they were discarded. Perhaps imprisonment is the only humane and acceptable criminal punishment available. Currently, it's the primary focus of criminal punishment in the United States and there's nothing new on the horizon. 
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