Copyright (c) 1996 Revista Juridica Universidad de Puerto Rico  
Revista Juridica Universidad de Puerto Rico 

1996 

65 Rev. Jur. U.P.R. 225 


 ARTICLE: THE LEGAL CONSTRUCTION OF AMERICAN COLONIALISM: THE INSULAR CASES (1901-1922)* 


* This article is a modified version of Chapter III of a dissertation submitted to the University of London (University College) as a requirement for the Ph.D. degree in Law and Social Theory. The revision was made possible, in part, by a Summer Initiative grant from the University of Puerto Rico. The original version was discussed in a Faculty Seminar at the University of Puerto Rico School of Law. The author thanks Marta Santiago Ramos, a former third year student at the University of Puerto Rico School of Law, who provided valuable help proof-reading the manuscript, locating new bibliographical references, converting the citations from the Social Science format of the original to the law review article style of the present version, and offering thoughtful suggestions regarding organization and style. Likewise he expresses his gratitude to Larissa Maldonado Carrasco, a second year law student, who assisted in the revision of the final draft. 

EFREN RIVERA RAMOS** 
** Professor of Law, University of Puerto Rico School of Law. 

SUMMARY: 
  ... Other, less capable, less enlightened, communities, that through the operation of the inevitable forces of social evolution came to be wards of their more advanced counterparts, had to content themselves with the "blessings" bestowed upon them by a liberal Constitution that guaranteed the protection of some claims -- as defined by the superior polity --, while being denied the right to govern their own destinies. ... Despite the competing conceptions that have been advanced in the struggles to provide it with specific content, at a minimum the concept of collective self-determination, from a normative point of view, implies the right (be it legal or moral) of a people or group (however it is defined) to determine its own status and associations with other peoples or groups and to fashion for itself the organizing principles of its social existence. ...   

TEXT: 
 [*226]  

I. INTRODUCTION 

The United States entered the twentieth century wearing imperial garbs. The formal stamp to its new status as an imperial world power was imprinted by the Treaty of Paris signed on December 10, 1898. n1 The Treaty put an end to the brief armed conflict known as the Spanish American War. The prizes for victory for the United States included the acquisition of the islands of Puerto Rico, in the Caribbean, and Guam and the Philippines in the Pacific, and, for all practical purposes, effective political control over the soon to be formally independent Republic of Cuba. In July of that same year the United States had formally annexed Hawaii. n2 

From the earliest stages of the overseas expansionist movement, law would be called upon to play an important role in the construction of the new American colonial venture. This role would assume multiple forms. For example, the American ideology of the rule of law and the particular place that courts had come to occupy in American political life would soon require that the policy of expansion be tested for its constitutional  [*227]  legitimacy within the judicial process. The legal justification of that policy would be eventually provided by principles developed by the Supreme Court as the final arbiter of constitutional controversy within the United States. Moreover, inasmuch as economic expansion in many cases meant introducing modern industrial and commercial enterprise into a preindustrial world, it was deemed necessary to promote -- through legal reform -- the development of the appropriate normative and institutional framework for American economic activity to flourish. Additionally, to the extent that the expansionist drive of the United States was conceived as a hegemonic project -- which involved eliciting consent by drawing the subordinated populations into the American dominant ideological framework -- n3 that project included exporting to the Caribbean and Central American region, and especially to the new territorial possessions, the economic, political, legal and cultural institutions of the new metropolitan power. n4 Not only those territories under direct colonial administration, like Puerto Rico, but formally independent countries like Cuba would undergo a revamping of their public law -- especially electoral and civil service laws -- under American supervision and according to American legal principles. n5 Perhaps of less direct impact, but still important as a reflection of the legalistic approach to many of the problems resulting from the colonial or semi-colonial administration of the occupied or intervened territories, was the number of functionaries with formal legal training that  [*228]  were entrusted with direct responsibilities in this area of American foreign policy. n6 

This article will examine one aspect of the process whereby law became one of the forces at work in the construction of the American colonial project in the Caribbean, taking as an example the effects of a sequence of legal events on one particular country: Puerto Rico. More concretely, it will analyze how a specific set of legal events -- a group of decisions of the United States Supreme Court rendered from 1901 to 1922 -- has contributed to the constitution of the American colonial regime in Puerto Rico. The main proposition of this essay is that those decisions -- known as the Insular Cases -- had four general effects: (a) they provided an explicit legal justification of the American colonial project in Puerto Rico; (b) they played a central role in the constitution of a legal and political subject over which the American metropolitan state could exercise its power; (c) they created a discursive universe within which all further discussion of theolonial problematic would have to be conducted, that is, they defined the "legitimate" discursive framework for subsequent political struggles in relation to the question of the political status of Puerto Rico and the legal and political entitlements of Puerto Ricans; and (d) they constructed a context for action that facilitated the generation of practices which further reproduced both the conditions for the realization of the colonial project and the framework for its discursive validation. In these four significant respects -- with their attendant consequences -the decisions and the doctrine they established became an important constituent element of the colonial project: a significant dimension of Puerto Rican reality as conditioned by the colonial experience. 

I will start with a brief explanation of the theoretical framework that has guided this analysis. A sketchy narration of Puerto Rico's history will follow in order to provide the reader with the appropriate historical context. The discussion of the Insular Cases will be taken up starting in Section III and proceeding in the following manner. First I will make a straightforward exposition of the legal doctrine established by the cases and describe how it was developed. Secondly, I will examine critically the legal theory that informs the decisions: the conceptions of law, of the legal process and of legal interpretation adopted by the Court, expressly or implicitly, to develop its argument and justify its conclusions (Section IV). Thirdly, I will try to identify the wider world view -- the "ideology" -- that permeates the Court's discourse (Section V). In fourth place, I  [*229]  will discuss in detail the effect of what the Court was actually doing: that is, the four important respects, mentioned above, in which the doctrine developed by the cases became a constituent part of the colonial project. That will be done in Section VI. Finally, in Section VII, I will attempt to provide a socio-historical explanation of the decisions: a relation of the factors that converged in their production and the extent to which those factors can be related to the determinants and the ideology of American expansionism at the turn of the nineteenth century. It is hoped that the vision that emerges from this analysis is one of a set of socially constituted legal events that, in turn, have become important constituent elements of a wider social and political process. 

II. THE THEORETICAL FRAMEWORK AND THE HISTORICAL CONTEXT 

A. The theoretical framework: the constitutive theory of law 

The basic theoretical perspective adopted in this article is that law must be viewed as a constitutive dimension of social reality. In this regard the analysis draws from the insights developed by a growing body of literature that has been forging what can be considered a new theoretical paradigm in social and legal studies: the "constitutive theory of law." n7 

As a general theoretical proposition law can be considered to be consti  [*230]  tutive of the social world in at least two senses. First, because of the nature of legal acts; and, secondly, because of the social effects of those acts. 

Legal acts form part of a particular type of discourse: legal discourse. Discourse --taken to mean a series of speech acts and their related practices n8 --has a certain materiality: the materiality characteristic of events. n9 An event is something that happens. In that sense it is a part of reality. Legal acts, then, must be considered as "events" that become part of the social world. 

Legal events, moreover, can have certain effects. Therefore, law --as discourse, as event-- is constitutive of society also because of the effects it produces in the social world. n10 Again as a general proposition, those effects are potentially diverse. First of all, law tends to become part of the social understandings within which people operate. n11 Or, to express it in Gramscian terms, law contributes to the construction of the daily common sense, through which people interpret their lives and reproduce their social existence. n12 Secondly, law helps to "structure the most routine practices of social life," n13 either by eliciting compliance or generating acts of resistance. Thirdly, in most instances it provides the framework of legitimate discourse and action. In doing so, it proffers explicit justifications for the exercise of power; it defines what are to be considered legitimate needs, claims and aspirations and circumscribes the array of legitimate means for their satisfaction and fulfillment; n14 and, finally, it imposes constraints and affords opportunities for individual and collective action. In all these senses law becomes a context for social practice and action, and to that extent, it becomes part of the "reality" within which social actors must live their lives and conduct their struggles. In sum, law must be viewed as a dimension of social life imbricated with the many aspects that converge in the constitution of a multi-dimensional reality. n15  [*231]  

To affirm that law is constitutive of society, however, is not to assert that it is determinative of reality. What law possesses is a potential for the construction of particular social phenomena. Moreover, even when law does contribute in specific instances to the production of social conscience, experience, relations, structure and action, it may not be the only constituent. In fact, it may be only a very minor partner in the process. Other determinants or conditioning factors may exert a greater weight. In many instances what law possesses is a limiting or conditioning capacity, but not the power of absolute determination. In others, it may serve only as a generator of possibilities for social action --possibilities which become part of the social world that social actors inhabit, but which do not necessarily determine their choices or behavior. Law may have the effect both of constraining social action and of opening up alternative routes for such action, decreasing or increasing the number of contingencies in the process of creation of the social world. The "relative weight" of diverse social factors in the constitution of law and of law in the constitution of reality is to be determined by detailed research for each society in each historical moment. n16  [*232]  

This essay is such an exploration: an attempt at discerning how law --or a particular set of legal events-- has come to contribute to the construction of a particular social reality, in this case, the reality embodied in the colonial relationship between the United States and Puerto Rico. 

It is in the sense described above that I have used the concept of "legal event" to refer to the set of decisions known as the Insular Cases. Those legal events, I argue, have had important effects. The cases (as "speech acts," as "events") and their effects have to be considered part of the social world which they have contributed to create. That is why in this analysis I have thought it necessary to perform two tasks: describe the cases as "events" n17 and examine their effects. n18 Finally, since the cases, as events, are also social and historical products, I have felt compelled to provide an interpretation of the processes that converged in their historical production. n19 

B. The historical context: Puerto Rico as a subordinated nation 

In order to fully understand the impact of the Insular Cases, the reader must be supplied with a brief summary of Puerto Rico's political history from its early days through its military occupation by the United States in 1898 to the present. n20 

The Puerto Rican territory is comprised of several islands, the largest of which bears the name of Puerto Rico, located between the Caribbean Sea and the Atlantic Ocean. With an extension of slightly over 3,400 square miles and a population of 3.5 million (nearly two million more Puerto Ricans live in the United States mainland), Puerto Rico is presently  [*233]  the most important military outpost of the United States in the Caribbean region, a site for substantial investment for United States transnational corporations and one of the largest markets in the world for commodities produced in the United States or by American corporations. 

Known as Boriken to the Tainos, its indigenous inhabitants in pre-colombian days, the Island became a Spanish colony after 1493, when Christopher Columbus disembarked on its shores during his second voyage to the "New World". The first settlement was established in the northern town of Caparra in 1508. The Tainos were virtually extinguished in a relatively short period of time, although some important imprints of their life and interaction in the island are still visible in Puerto Rican culture. Africans brought to work as slaves in the new colony were to provide the fundamental non-European element in the ethnic composition of the Puerto Rican population of later times. The available documentation reveals that during the seventeenth and eighteenth centuries the majority of the Puerto Rican population were of African descent. In the nineteenth century new waves of immigrants contributed further to the demographic configuration of the country. They included Spanish, Corsican, Irish, Scottish, German, Italian and other immigrants of European origin -- including a strongly conservative contingent of French and Spanish loyals fleeing the wars of independence of Latin America and the Caribbean. There were also creoles from the other Antilles, especially Santo Domingo, and settlers that came from the United States oftentimes with their own slave force. n21 Historians agree that, by the end of the nineteenth century, in their own eyes and to those of the external world, Puerto Ricans had emerged as a distinct people. Of course, this "new people" was not internally homogenous. Although largely racially mixed, racial differences and the tones of skin color were still socially, economically, politically and culturally relevant in Puerto Rican society. The predominantly white, European, dominant groups claimed a prerogative to cultural preeminence and to provide the fundamental codes for the interpretation of Puerto Rican culture. Class and gender also constituted the bases for fundamental cleavages and for the differentiated distribution of opportunity, power and privilege. 

The creole landowners and a small, generally liberal, professional elite, with the support of sectors of the popular classes, had led several attempts to gain autonomic concessions from Spain during the nineteenth century. An armed uprising proclaiming political independence failed in 1868. But in 1897, mostly due to the instability and pressures caused by  [*234]  insurrection in nearby Cuba, Spain had granted a special Autonomic Charter to both islands, introducing reforms to colonial rule. 

Then came the Spanish-American War and Puerto Rico was ceded to the United States. The development to this day of the formal political and legal relationship between Puerto Rico and the United States may be summarized as follows. 

Upon occupying the island, the United States installed a military regime, which was replaced by a civilian government two years later, with the passage of the Foraker Act of 1900. n22 This law provided for a civilian Governor, an Executive Council, invested with legislative and executive functions, and a House of Delegates, which would exercise legislative powers over vaguely defined local matters ("all matters of a legislative character not locally inapplicable"), including the power to modify and repeal any laws then in existence in Puerto Rico. The United States Congress retained the power to annul the acts of the Puerto Rican legislature. The law vested the judicial power in the courts and tribunals already established by the military governors. The members of the House of Delegates would be elected by qualified voters residing in the Island; but the Governor, the members of the Executive Council and the Justices of the Supreme Court were to be appointed by the President of the United States. Only five of the eleven members of the Executive Council had to be native inhabitants of Puerto Rico. 

In 1899 a United States Provisional Court for the Department of Puerto Rico was established. Its three judges, all Americans, were appointed by the President. This body would later become the United States Court for the District of Puerto Rico, currently integrated in its entirety by Puerto Ricans appointed to the bench by the President of the United States. 

In 1917 the Jones Act n23 conferred United States citizenship on Puerto Ricans, restructured the Executive Council, abolishing its legislative functions, and established a bicameral legislature to be elected by popular vote. The latter was to exercise its powers over local matters, again somewhat vaguely defined. This legislative body, like those of the states of the Union, could not legislate on matters within the exclusive jurisdiction of the United States Congress or preempted by federal legislation. 

In 1947 the United States Congress permitted Puerto Ricans for the first time to elect their own Governor and in 1950 it passed legislation to allow the Puerto Rican population to draft its own Constitution, subject to certain limitations. The new Constitution became effective in 1952. It provided for the internal structure of the government of Puerto Rico and  [*235]  for a Bill of Rights. 

The approval of the new Constitution did not alter the basic legal and political relationship between the United States and Puerto Rico. Although bearing a new name, the "Commonwealth of Puerto Rico" remains an "unincorporated territory," which in American Constitutional doctrine means that the island "belongs to, but is not a part of, the United States." n24 

The position taken in this paper to the effect that Puerto Rico is still a colony of the United States -- a notion that has gained increasing acceptance throughout the Puerto Rican political spectrum -- is based on the following facts: (a) the United States Congress retains plenary powers over Puerto Rico in conformity with the "territorial clause" (Article IV, Section 3) of the United States Constitution; (2) sovereignty resides in the United States, which exercises jurisdiction over the most basic aspects of life in the territory -- communications, currency, labor relations, postal service, citizenship, the environment, etc. -- and controls all matters relating to foreign affairs and military defence; (3) Puerto Ricans do not participate directly in decisions taken on the above mentioned matters nor elect those responsible for those decisions. n25  [*236]  

At the same time, Puerto Ricans constitute a distinct nationality, with its own national culture and traditions, deeply rooted in the country's Taino, African and Spanish heritage. That heritage has been continually reaffirmed and transformed, particularly in the past several decades, by a vibrant popular culture. Despite nearly a century of American presence and undeniable influence, n26 Spanish is still the country's language for all practical purposes. n27 Puerto Rican music, literature and art are distinctly Latin American, and, more specifically, Caribbean. Since at least the nineteenth century, Puerto Rico's has been the history of a subordinated nation. The legal construction of that subordination, particularly under the American regime, has been the result of a series of "events" that have coalesced with other factors. What follows is a narration and analysis of one aspect of that process. 

III. THE LEGAL DOCTRINE OF THE INSULAR CASES 

A. The background 

Prior to the acquisition of the new territories as a result of the SpanishAmerican War, the unswerving policy underlying territorial expansion in the law and tradition of the United States had been the eventual admis  [*237]  sion of the new territories as States of the Union. n28 The pattern was supplied by the provisions of the Northwest Ordinance of 1787, a statute governing the vast territory that lied to the Northwest of the original thirteen states of the federation at the time of the adoption of the Constitution. As Leibowitz has pointed out, "the Northwest Ordinance was either implicitly accepted as the governing statute for the newly acquired territories by the courts or was followed as the model in other governing legislation." n29 The model provided for several stages that included investing total governmental authority in an appointed Governor, a later establishment of an elected legislature and local courts, and final admission into statehood. n30 Leibowitz argues that the broad powers accorded Congress to deal with the territories was premised upon the notion that territorial status was to be transitory and statehood would be the eventual result. n31 The legal basis for the exercise of broad Congressional authority over the territories (as opposed to the several states of the Union) was construed to lie in what is known as the Territorial Clause of the Constitution n32 and in the "inherent powers of a national sovereign government." n33 

The acquisition of overseas territories as a result of the Spanish-American War and other events opened up an intense debate regarding the future of the new possessions. The polemic took place in Congress, academic journals, the press, and other public forums. n34 The starting point for much of the controversy was the allegation that these territories were different: far off, not contiguous to the continent, densely populated, unamenable to colonization by settlement on the part of Anglo-Americans, and, above all, inhabited by alien peoples untrained in the arts of  [*238]  representative government. Some had argued that since the peoples of those territories would never be assimilated into American culture, the territories should be relinquished. This had been the position taken by one strand of the so-called "anti-imperialist" movement. n35 Another strand  [*239]  of the movement stood for the proposition that the United States could not constitutionally acquire territories and govern them as colonies. Others, within the "imperialist" camp, defended the power of the federal government not only to acquire territories but to hold them as permanent dependencies, much in the manner in which the European powers governed their possessions. Still others argued that the territories should be retained, but eventually be granted equal rights with the other states. During the debates leading to the approval of the Foraker Act in 1900 -which replaced the military government with a civilian administration in Puerto Rico -- n36 the so-called "imperialist" position had prevailed. The Foraker Act was premised on the view that the United States could constitutionally acquire territories, free of constitutional restrictions, and govern them indefinitely as dependencies without steering them towards statehood. n37 

The legal community joined the debate centering on the constitutional questions. Numerous articles appeared in many law journals, including the most prestigious ones, addressing the various issues involved, as con  [*240]  strued by the American legal establishment. n38 Eventually the United States Supreme Court would be called to pass upon those issues. By the time it did, however, acquisition was already an accomplished fact; the Foraker Act had come into effect; and President McKinley, siding with the "imperialists," had won a presidential campaign in which the matter of the new territorial acquisitions had been a central issue. These developments, nonetheless, did not diminish the importance of the Court's intervention. The centrality of the Supreme Court of the United States in the resolution of important public matters invested its adjudication of the issues with a special significance. It finally put to rest the allegations of unconstitutionality of the American colonial venture and, for all practical purposes, closed the debate within the American intellectual and governing elites. In fact, there is historical evidence that at least some of the proponents of the Foraker Act had sought to create a test case that would prompt the Court's intervention in order to achieve precisely that result. n39 

B. The doctrine of territorial incorporation 

The name Insular Cases is normally given to a series of nine decisions rendered in 1901. n40 Seven of those cases arose from Puerto Rico, one from Hawaii and one from the Philippine Islands. However, some authors have extended the name to another set of cases decided from 1903 to 1914, dealing with the same or related issues, n41 and, finally, to a decision  [*241]  handed down in 1922. n42 Of the thirteen cases belonging to the second group, five originated in actions relating to Puerto Rico, six referred to the Philippines, one to Hawaii and another to Alaska. The 1922 case dealt with the status of Puerto Rico. I will refer to all of them as the Insular Cases because all the issues were related, the second group of cases rested on the decisions made in 1901, and the 1922 case, Balzac, must be read as the culmination of the series. During the academic debate in the law journals about the status of the territories and the rights of their inhabitants three general propositions had been made. One group of writers held the view that the Constitution of the United States extended to the territories ex proprio vigore. That is to say, Congress and the Executive were restrained in their actions over the newly acquired lands by the limitations imposed by the Constitution of the United States. These limitations became operative by the mere fact of acquisition. n43 Another group of commentators argued that Congress enjoyed plenary powers over the territories, and could act entirely as it saw fit, without constitutional limitations. n44 Finally, a third position suggested that although Congress had greater power over these territories -- which were deemed not to have been "incorporated" into the Union -- than over the territories subject to previous acquisitions, that power was limited by the "fundamental" provisions of the Constitution. n45 These arguments would figure prominently in the various decisions subscribed by the Justices (both in the majority and the minority) in the Insular Cases. 

In terms of past judicial pronouncements, two of the most frequently cited in the debate, especially by those who opposed the "colonial" solution to the problem, were the opinions of Chief Justice Marshall in Loughborough v. Blake, n46 and Chief Justice Taney in Dred Scott v. Sandford. n47 In the former, Marshall had defined the United States as including both states and territories, equally subject to the provisions of the Constitution. In the Dred Scott case the Court had held that a slave owner could not be deprived of his right to "property" over his slaves just by the fact that he brought his "property" into a particular "territory" of the United States. In his opinion Chief Justice Taney had made the following statement:  [*242]  

There is certainly no power given by the Constitution to the Federal Government to establish or maintain colonies bordering on the United States or at a distance, to be ruled and governed at its own pleasure; nor to enlarge its territorial limits in any way, except by the admission of new States . . . No power is given to acquire a Territory to be held and governed permanently in that character. 

. . . The power to expand the territory of the United States by the admission of new States is plainly given; and in the construction of this power by all the departments of the Government, it has been held to authorize the acquisition of territory, not fit for admission at the time, but to be admitted as soon as its population and situation would entitle it to admission. It is acquired to become a State, and not to be held as a colony and governed by Congress with absolute authority. n48 


As formulated finally by the Court, the issues in the Insular Cases could be summarized in the following questions: What was the status of the new territories? How much power did Congress enjoy in their governance? And what were the rights of their inhabitants? 

The Court rendered its decision on seven of the first group of nine cases on the same day: May 27, 1901. Despite this circumstance, in important respects they do not form a consistent set of decisions, especially due to the fact that Justice Henry Billings Brown, who wrote the majority opinion in De Lima and in Dooley I, joined the judges who had formed the minority in those cases to constitute a new majority in what was to become eventually the most important of the cases in the group, Downes. 

Let us examine briefly the development of the legal doctrine adopted by the Court. At this stage I will limit myself, for the most part, to the statement of the doctrine, leaving the reasoning of the Court for more detailed analysis in further sections of the article. 

The first case was De Lima. It was an appeal from the Circuit Court of the United States for the Southern District of New York involving an action originally instituted by the firm D. A. de Lima and Co. against the collector of the Port of New York. The claimant sought to recover duties exacted under protest upon certain importations of sugar from San Juan, Puerto Rico, during the autumn of 1899; that is, subsequent to the cession of Puerto Rico to the United States, but before passage of the Foraker Act. The petitioner argued that the United States Tariff Act of 1897, under which the exactions had been made, did not apply to Puerto  [*243]  Rico because the latter was not a foreign country as defined by the Act. Puerto Rico, the argument went, had become a part of the United States by virtue of the Treaty of Paris, and any imposition of taxes and excises not applicable to other parts of the United States violated the Uniformity Clause of the United States Constitution. n49 The Attorney General of the United States replied that the Uniformity Clause applied to the States and not to territories. n50 The Solicitor General, in turn, in an extended argument covering many aspects of the question, argued essentially that: (a) the act of cession did not make the territory, ipso facto, a part of the United States, but merely a possession; (b) newly acquired territory becomes a part of the United States only if Congress so determines; (c) the power of Congress over those territories that have not become a part of the United States is "plenary", "absolute", "full and complete", subject only to fundamental limitations imposed by the Constitution, as defined by the Courts. n51 The Court divided itself over the issue, with five Justices holding against the validity of the tariff and four supporting the Government's position. n52 Justice Brown wrote the majority opinion. He framed the issue narrowly: Whether territory acquired by cession from a foreign power remained a "foreign country" within the meaning of the tariff laws. He concluded that at the time the duties were levied (after the cession took place) Puerto Rico was not a foreign country within the meaning of those statutes, but a territory of the United States. Therefore the duties were illegally exacted. His argument hinged basically upon the definition of a "foreign country": "one exclusively within the sovereignty of a foreign nation, and without the sovereignty of the United States." n53 In his opinion, the judicial, executive and legislative precedents (including the Foraker Act) had established the principle that the mere cession and possession had the effect of changing the status of the territory for revenue purposes from foreign to domestic. n54 There was no necessity for an Act of Congress to make the territory domestic after cession. n55 He went on to say that the right to acquire territory -- which he did not question --in  [*244]  volved the right to govern and dispose of it n56 and that Congress had complete authority over the people of the territories. Quoting Chief Justice White in National Bank v. County of Yankton, n57 Brown added that Congress "may do for the Territories what the people, under the Constitution, may do for the States." n58 That authority rises "not necessarily from the territorial clause, but from the necessities of the case." n59 Once acquired by treaty, the territory belongs to the United States and is subject to the disposition of Congress. The Court could not acquiesce in the assumption, he concluded, that a territory may be at the same time both domestic and foreign. n60 Justice Brown's opinion does not address the issue whether there is a distinction between belonging to and being a part of the United States. 

Mr. Justice Gray dissented very briefly on the grounds that the Court's decision was incompatible with the Court's unanimous opinion in a previous case, Fleming v. Page n61 and with the majority's opinion in Downes, decided that very day. n62 Justice McKenna filed a longer dissenting opinion, joined by Justices Shiras and White. n63 The gist of his argument involved a frontal rejection of what he obviously considers Justice Brown's excessive reliance on a definition (what is a "foreign country" or a "domestic territory"?). Between those "extremes" there are "other relations," contends McKenna, and Puerto Rico occupied one of them. Arguing that the administration of government entails more complexity than the administration of a piece of real estate and that the issues were more complicated than a "mere definition," Justice McKenna calls attention to what he believes are the "practicalities" of the situation and the "great public interests involved." The Court's position that the mere cession of territory by a foreign power converts the former into a part of the United States would have the effect of reducing the flexibility accorded the nation's government by the treaty-making power enshrined in the Constitution. The consequences of the rigid interpretation rendered by the majority, he believes, would have the effect of crippling the nation as a power  [*245]  among other nations, for it would not be able to behave like them, to acquire territory --as an incident or not of war-- and to make whatever provisions it saw fit in the appropriate treaties. The nation's representatives would enter into any negotiation bound beforehand and with their options limited. n64 

In Goetze and Grossman, decided together, the Court followed the De Lima case and reversed an administrative decision to collect duties on merchandise imported from Puerto Rico and Hawaii into the United States. These territories were not foreign countries within the meaning of the tariff laws, the Court held. n65 

Dooley v. United States (the first Dooley case), presented the same issue, but in a reverse factual situation: the legality of imports from the United States into Puerto Rico. The Court again followed De Lima, with opinions divided between the same two groups of judges. Once more Justice Brown wrote the majority opinion. The majority held that duties collected under the authority of the military commander of the occupying forces and of the President of the United States as Commander-in-Chief, during the period running from the time of actual occupation to ratification of the Treaty of Paris, had been legally exacted under the War Powers of the Executive. They had been imposed according to "the law of arms and the right of conquest" and to the "general principles in respect to war and peace between nations." n66 But the duties exacted after ratification of the Treaty had been illegally seized, because Puerto Rico had ceased to be a foreign country. Brown offers as further justification a consideration of the "disastrous" consequences of a contrary decision for the economy of Puerto Rico. The country would be "foreign" for both Spain and the United States, becoming practically isolated in terms of trade, in detriment to "the business and finances" of the Island. n67 Justice White's dissent, joined by Justices Gray, Shiras and McKenna, emphasized the impracticality of the theory of immediate incorporation by cession. It would deny Congress the flexibility necessary to make the required practical adjustments for the incorporation of the territory. The result in Dooley was followed in Armstrong, which also involved duties upon goods imported into San Juan prior and after ratification of the Treaty of Paris. 

The next case was Downes. n68 Again the controversy revolved around duties exacted upon imports from Puerto Rico into the United States. But this time the collection occurred after passage of the Foraker Act, which, as has been explained, established a civilian government in the  [*246]  Island and expressly levied the tax in question in the case. The issue, therefore, involved the constitutionality of the pertinent provision of the Foraker Act. The case produced a new majority in the Court: Justice Brown joined the four dissenting judges in De Lima to uphold the validity of the tax. However, the Justices filed five separate opinions. Justice Brown delivered the conclusion and judgement of the Court; Justice White concurred in the judgement, but rendered his own opinion -joined by Shiras and McKenna -- expounding the reasons for his conclusion; and Justice Gray, concurring also, stated that he agreed in substance with White but had decided to "sum up the reasons" for his concurrence separately. Chief Justice Fuller wrote a dissenting opinion, adhered to by Justices Harlan, Brewer and Peckham. But Harlan, "in view . . . of the importance of the questions" involved and of the "consequences" that would follow from the Court's decision, saw fit to "add some observations" n69 in a vigorous dissent that was to become the first in a series of protestations against the course that the Court would henceforth follow regarding the territorial question. 

The principal conclusion of Justice Brown's opinion was that the Uniformity clause of the Constitution did not apply to Puerto Rico because Puerto Rico was "a territory appurtenant and belonging to the United States, but not a part of the United States within the revenue clauses of the Constitution." n70 The Foraker Act was constitutional so far as it imposed duties upon imports from the Island. The main practical, immediate, effect of the decision was that the United States could now collect duties on imports from Puerto Rico, as authorized specifically by Congress; whereas, prior to the Foraker Act, according to the De Lima case, such collection was not permitted under the general tariff laws, because Puerto Rico was not a foreign country. Of course, as will be discussed throughout this article, the larger effects were of much more substance than that. 

The rationale of Justice Brown's conclusion included an appeal to what, to his mind, were the relevant legislative and judicial precedents and a consideration of what would be the consequences of a contrary holding. Some aspects of his reasoning will be examined in further sections below. At this point it should be noted that his conclusion included the view that Congress had plenary power over the territories, but subject to "fundamental limitations in favor of personal rights." n71 "The power to acquire territory by treaty," he affirmed, "implies not only the power to govern such territory, but to prescribe upon what terms the United States will receive its inhabitants, and what their status shall be in what Chief  [*247]  Justice Marshall termed the "American Empire'." n72 In sum, the plenary power of Congress arose from the inherent right to acquire territory, the Territorial Clause, the treaty-making power and the power to declare and conduct war. n73 The Constitution applied to the territories only to the degree that it was extended to them by Congress. As to the probability of despotism resulting from such plenary power, the inhabitants of the new territories should not fear: "There are certain principles of natural justice inherent in the Anglo-Saxon character which need no expression in constitutions or statutes to give them effect or to secure dependencies against legislation manifestly hostile to their real interests." n74 

The significance of Downes, however, lies in Justice White's concurring opinion, in which he advances his "incorporation" doctrine. The opinion obtained the total adherence of two of the Justices and a third agreed "in substance" with it. Eventually, Justice White's reasoning would become the unquestioned position of the Court. 

White commenced by agreeing that Congress had plenary power over the territories. 

The Constitution has undoubtedly conferred on Congress . . . the right to create such municipal organizations as it may deem best for all the territories of the United States whether they have been incorporated or not, to give to the inhabitants as respects the local governments such degree of representation as may be conducive to the public well-being, to deprive such territory of representative government if it is considered just to do so, and to change such local governments at discretion. n75 


But, like Justice Brown, he believed that that power may be checked by "fundamental restrictions", that may not be even expressed in the Constitution. 

Whilst, therefore, there is no express or implied limitation on Congress in exercising its power to create local governments for any and all of the territories, by which that body is restrained from the widest latitude of discretion, it does not follow that there may not be inherent, although unexpressed, principles which are the basis of all free government which cannot be with impunity transcended. n76 



Regarding the applicability of the Constitution, White believed that  [*248]  the question was not whether the Constitution was operative ("for that is self-evident"), but whether the provision relied on by Congress to legislate for the territory was applicable. n77 In legislating for Puerto Rico (or the other territories) Congress was limited only by the "applicable" provisions of the Constitution. What particular provisions apply depends on "the situation of the territory and its relations to the United States." n78 The issue, then, whether the impugned tax violated the Uniformity Clause of the Constitution had to be resolved by answering the question whether Puerto Rico had been incorporated into the United States and had become an integral part of it. In formulating the issue in this way, White was constructing a new category in American constitutional jurisprudence: the unincorporated territory. Establishing a difference between incorporated and unincorporated territories was justified, according to him, by the "general principles of the law of nations," the Constitution itself, the Constitution "as illustrated by the history of the government" and the past decisions of the Court. 

There was an inherent right of sovereign nations, he argued, to acquire territory and to determine the relation of that territory to the new government, absent stipulations upon the subject between the old and the new masters. n79 He quoted Chief Justice John Marshall in American Insurance Co. v. Canter n80 to buttress his reading of International Law and the United States Constitution. There Justice Marshall had stated: 

The Constitution confers absolutely on the government of the Union, the powers of making war, and of making treaties; consequently, that government possesses the power of acquiring territory, either by conquest or by treaty. . . n81 If it (conquered territory) be ceded by treaty, the acquisition is confirmed, and the ceded territory becomes a part of the nation to which it is annexed, either on the terms stipulated in the treaty of cession, or on such as its new master shall impose. n82 



Justice White made an extensive review of the history of territorial acquisition in the United States indicating the ways in which, in his view, Congress had expressed its intention of "incorporating" each and every one of the territories. n83 His final argument rested on what he perceived to be the consequences, or the "evil(s) of immediate incorporation," among them: curtailing the government's ability of terminating a successful war  [*249]  by acquiring territory through a treaty, without immediately incorporating such territory into the United States; or -- in a nightmare scenario -opening up the possibility of "millions of inhabitants of alien territory" being able, by their immediate incorporation to the United States by treaty, to overthrow "the whole structure of the government." n84 

The decision to incorporate implies a decision to divide with the "alien people" the "rights which peculiarly belong to the citizens of the United States." n85 Incorporation, therefore, was not the automatic legal result of the acquisition of territory, but a political decision to be taken by the "people" of the United States, represented in Congress. n86 Incorporation could be effected either expressly or implicitly. n87 One indicator of the intent of Congress to incorporate would be whether the inhabitants of the acquired territory had been granted United States citizenship and had been extended the rights and immunities of people residing in the Northwest Territory. n88 

Had Puerto Rico been incorporated into the United States by the provisions of either the Treaty of Paris or the Foraker Act? No, answered Justice White. Article IX of the Treaty expressly provided that: "The civil rights and political status of the native inhabitants of the territories hereby ceded to the United States shall be determined by the Congress." n89 In other words, the Treaty had left open the question of the status of the territory and the civil rights of Puerto Ricans, to be determined by further Congressional action. On the other hand, Justice White concluded, the Foraker Act, "taken as a whole" showed the manifest "intention of Congress that for the present at least Porto Rico sic is not to be incorporated into the United States." n90 In arriving at that conclusion, White referred to the fact that the provision to confer United States citizenship on Puerto Ricans had been extricated from the Bill before its enactment. n91 

The result of what has been said is that whilst in an international sense Porto Rico was not a foreign country, since it was subject to the sovereignty of and was owned by the United States, it was foreign to the United States in a domestic sense, because the island had not been incorporated into the United States, but was 

 [*250]  

merely appurtenant thereto as a possession. n92 



It should be noted that although the doctrine of incorporation was accepted only by four of the five Justices constituting the majority, n93 all members of the majority agreed on the following points: (a) that Congress had plenary power over the territories acquired by conquest or treaty, subject to some still unspecified fundamental restrictions and (b) that Puerto Rico was a possession belonging or appurtenant to the United States, but not a part of it, for the purposes of the revenue clauses of the Constitution. 

Chief Justice Fuller's dissent advanced the proposition that the Constitution, being operative wherever the government acted, commanded uniformity in the imposition of taxes, as in other matters. This included commerce between the States and the territories. The plenary power of Congress referred to the determination of the political status of places over which it exercised exclusive jurisdiction, but not over rights, commerce, or other such activities affecting the life of the inhabitants of those places. Fuller criticized the concept of "incorporation," on which Justice White relied "as if possessed of some occult meaning." n94 He denounced the view that the protection of the fundamental rights of the peoples in the territories did not include guarantees against the differentiated assessment of impository measures. n95 He rejected the notion that: 

If an organized and settled province of another sovereignty is acquired by the United States, Congress has the power to keep it, like a disembodied shade, in an intermediate state of ambiguous existence for an indefinite period; and, more than that, that after it has been called from that limbo, commerce with it is absolutely subject to the will of Congress, irrespective of constitutional provisions. n96 



Justice Fuller added that the incorporation theory: 

Assumes that the Constitution created a government empowered to acquire countries throughout the world, to be governed by different rules than those obtaining in the original States and territories, and substitutes for the present system of republican government, a system of domination over distant provinces in the 

 [*251]  

exercise of unrestricted power. n97 



In his dissent, Justice Harlan agreed with the Chief Justice that Puerto Rico had become a part of the United States within the meaning of the Uniformity Clause at least after the ratification of the Treaty of Paris. He made two basic points in his argument: (a) that the Constitution applied to "all the peoples and all the territory" over which the United States could exercise jurisdiction or authority, whether within or without the States properly called, and (b) that the Constitution did not authorize Congress to institute a colonial regime anywhere in the world. Warning that the majority's decision could lead to "a radical and mischievous change" in the American system of government, passing from "the era of constitutional liberty" to an "era of legislative absolutism," he rejected the idea that the United States could embark in European style colonialism. 

Monarchical and despotic governments, unrestrained by written constitutions, may do with newly acquired territories what this Government may not do consistently with our fundamental law. To say otherwise is to concede that Congress may, by action taken outside of the Constitution, engraft upon our republican institutions a colonial system such as exists under monarchical governments . . . . n98 

The idea that this country may acquire territories anywhere upon the earth, by conquest or treaty, and hold them as mere colonies or provinces -- the people inhabiting them to enjoy only such rights as Congress chooses to accord to them -- is wholly inconsistent with the spirit and genius as well as with the words of the Constitution. n99 



Justice Harlan derided the notion that the inhabitants of the islands could rely for their protection on the supposed libertarian attitudes of their new masters. The Founders of the Nation themselves, he recalled, had been unwilling "to depend for their safety" on what Justice Brown had described as "certain principles of natural justice inherent in AngloSaxon character which need no expression in constitutions or statutes," for they "well remembered" the oppression visited on "Anglo-Saxons on this Continent" by "Anglo-Saxons across the ocean." n100 

Harlan considered that the notion of "incorporation" was too impre  [*252]  cise. In any event, a domestic territory of the United States, with an organized civil government established by Congress was, for all purposes, under the complete jurisdiction of the United States, and, therefore, a part of, and incorporated into, the United States. n101 Puerto Rico, he argued, had been "incorporated" by the Treaty of Paris (specifically by the act of its ratification by the Senate), or by the appropriation of moneys by Congress for the administration of the territory, or by the multiple provisions of the Foraker Act. To contend that it had not been incorporated was to rely solely on the fact that Congress had failed to use the word "incorporate" in the latter statute. "I am constrained to say," he commented, "that this idea of "incorporation' has some occult meaning which my mind does not apprehend. It is enveloped in some mystery which I am unable to unravel." n102 Harlan recalled Justice Brown's assertion in the De Lima case to the effect that territory cannot be "domestic for one purpose and foreign for another." n103 "How Porto Rico can be a domestic territory of the United States, as distinctly held in De Lima, and yet, as is now held, not embraced by the words "throughout the United States', is more than I can understand," Justice Harlan concluded. n104 

Harlan's rejection of the incorporation doctrine continued for several years until his death in 1911. In Rasmussen, a 1905 case, the Court decided that the constitutional requirement of a trial by jury of twelve applied to the territory of Alaska, because the latter had been incorporated into the nation. Harlan concurred on the judgement, not because there was evidence of Congress's intent to incorporate Alaska, as Justice White argued in the principal opinion, but because of his belief that the Constitution applies immediately upon acquisition. n105 He stated: 

The proposition that a people subject to the full authority of the United States for purposes of government, may, under any circumstances, or for any period of time, long or short, be governed, as Congress pleases to ordain, without regard to the Constitution, is, in my judgement, inconsistent with the whole theory of our institutions. n106 



In that same case Justice Brown also rejected the incorporation doctrine as "confusing" and "of no practical value." n107 There were several difficulties with the doctrine, Brown indicated: May incorporation be di  [*253]  rect or indirect? What is the difference between an "organized" and an "incorporated" territory? What language must Congress use to effect the result? n108 He adhered, rather, to the "extension" doctrine: Congress may deal as it pleases with a territory, until it decides to extend to it the Constitution n109 "formally or by implication," n110 with the constraint that there are some "natural rights" that could not be infringed upon. According to him, this test was more easily and less confusingly applied. (It is evident, however, that his test entailed the same or similar problems of interpretation, especially when the intention to extend the Constitution was to be implied from Congressional action). 

One further case decided on May 27, 1901, and another decided on December 2 of that year reaffirmed the conclusion arrived at in the De Lima case: that Puerto Rico was not a foreign country, but domestic territory. In Huus v. New York and Porto Rico Steamship Company, a unanimous Court held that vessels engaged in trade between Puerto Rico and ports of the United States were engaged in coasting trade in the sense in which those words were used in the New York pilotage statutes (which meant "domestic," not "foreign" trade) and that the steam vessels taking part in such trade were to be regarded as coastwise steam vessels (therefore engaged in domestic trade) under certain federal laws. The decision was based on the language of Section 9 of the Foraker Act. That section provided for the "nationalization of all vessels" owned by inhabitants of Puerto Rico, and for the admission of the same to all the benefits of the coasting trade of the United States, and stated that "the coasting trade between Puerto Rico and the United States should be regulated in accordance with the provisions of law applicable to such trade between any two great coasting districts of the United States." n111 

In Dooley II the Court, in an opinion written by Justice Brown, upheld the constitutionality of the Foraker Act in so far as it fixed the duties to be paid upon merchandise imported into Puerto Rico from the United States (in this case, from the state of New York). It had been argued that such provision violated Article 1, Section 9, of the Constitution, which provides that "no tax or duty shall be laid on articles exported from any state." Justice Brown reasoned that that constitutional provision referred to articles exported to foreign countries. Puerto Rico was not a foreign country, according to De Lima. Congress was exercising here wide powers conferred by Article I, Section 8 of the Constitution, which authorized it to "lay and collect taxes, duties, imposts and excises." n112 On the other  [*254]  hand, he envisaged no problems arising from the Uniformity Clause. "There is a wide difference," he argued, "between the full and paramount power of Congress in legislating for a territory in the condition of Porto Rico and its power with respect to the States, which is merely incidental to its right to regulate interstate commerce." n113 Justice White, who had joined Justice McKenna's dissenting opinion in De Lima (maintaining that Puerto Rico was not either foreign nor domestic, but somewhere in between), and who had concluded in Downes that Puerto Rico had not been incorporated into the United States, concurred in the judgement in Dooley II and argued that Puerto Rico was not a foreign country, citing De Lima and Dooley I and referring to the fact that in Downes all members of the Court had agreed that Puerto Rico had either become a part of the United States or come under its jurisdiction. n114 Chief Justice Fuller dissented again, joined by Justices Harlan, Brewer and Peckam (the majority in De Lima, minus Justice Brown). He argued, in short, that the Constitution prohibited Congress to levy duties on exports, that the duties in question here were duties on exports, and that the decision now made would enable Congress, under the guise of taxation, to exclude the products of Puerto Rico from the States and viceversa, notwithstanding what had been decided in the De Lima case (that since Puerto Rico had ceased to be foreign and had become domestic territory, it was not covered by the tariff laws of the United States). n115 It is to be noted that both the majority and the minority opinions in this case relied on the rationale of the De Lima case to justify their differing conclusions. 

The disparate results in these cases (especially those decided on May 27, 1901) have led one commentator to exclaim that "thus, amazingly, in one day, the Court held Puerto Rico to be in and/or out of the United States in three different ways!" n116 

In Fourteen Diamond Rings (decided the same day as Dooley II), the Court held that some diamond rings imported from the Philippines after the ratification of the Treaty of Paris were not subject to duties as imports from a foreign country. Chief Justice Fuller, writing for the majority, cited De Lima. The Philippines were in the same situation as Puerto Rico, he concluded. Justice Brown concurred. The minority in De Lima dissented again. 

Neither in Huus, Dooley II or Fourteen Diamond Rings was there any discussion of the incorporation doctrine. However, the doctrine followed an ascending course. In Mankichi, decided in 1903, the question arose whether the Sixth and Ninth Amendments of the United States Constitu  [*255]  tion required that criminal convictions in the territory of Hawaii be secured only by indictment found by a grand jury and by a verdict rendered unanimously by a petty jury. The Republic of Hawaii had been annexed by virtue of a joint resolution (known as the Newlands Resolution), adopted by Congress on July 7, 1898. n117 The resolution provided for annexation of the Hawaiian Islands "as a part of the territory of the United States." It further dictated that: "The municipal legislation of the Hawaiian Islands . . . not inconsistent with this joint resolution nor contrary to the Constitution of the United States . . . shall remain in force until the Congress of the United States shall otherwise determine." Formal transfer of the islands did not occur until August 12, 1898, and it was not until June 14, 1900, that Congress provided for the formal incorporation of the Republic under the name of the "Territory of Hawaii", with special provisions regarding the empaneling of grand juries and for unanimous verdicts of petty juries. n118 No such provisions existed in the municipal legislation of the Republic prior to that date. The conviction in question in the case occurred before June 14, 1900. The Attorney General of the Territory argued that mere annexation did not have the effect of incorporating Hawaii, and cited Downes. The appellee contended that Congress had incorporated Hawaii by virtue of the Newlands Resolution, and therefore, the referenced provisions of the Constitution applied since the date the resolution came into effect. Notice that the doctrine of incorporation had not been adopted yet by a majority of the Court. 

Justice Brown delivered the opinion of the Court, which held that the Newlands Resolution did not automatically abolish the criminal procedure theretofore in existence in Hawaii, and, therefore, grand jury indictments and unanimous verdicts were not required. He was joined by two new Justices, Oliver Wendell Holmes and William R Day, appointed to the Court by President Roosevelt in 1902 and 1903 to replace Justices Gray and Shiras, respectively. Justices White and McKenna concurred, but in a separate opinion argued on the basis that Hawaii had not been incorporated into the Union by the Resolution. The islands had been only annexed, not absolutely, but merely "as part of the territory of the United States" and simply declared to be subject to its sovereignty. n119 The proviso about the Constitution in the Newlands Resolution "clearly referred only to (those) provisions . . . which were applicable and not those which were inapplicable," that is, those fundamental provisions which were "by their own force applicable to the territory with which Congress was dealing." n120 The latter did not include indictment by grand jury or unanimous verdicts, according to White. In their separate dis  [*256]  sents, Chief Justice Fuller and Justice Harlan maintained that the history of the treaty of annexation, including the Resolution, unambiguously showed the intention of Congress to "incorporate" the islands into the United States. 

The doctrine of incorporation was finally adopted by a majority of the Court in 1904. The case was Dorr. The specific holding of the Court was similar to that in Mankichi: the constitutional right to trial by jury did not extend to the Philippines unless so provided by Congress. Eight Justices adhered to the conclusion. Only Justice Harlan dissented. Justice Day delivered the opinion of the Court. He claimed that the 1901 Insular Cases had settled the question of the power of Congress to govern newly acquired territories: 

The recent consideration of this Court and the full discussion had in the opinions delivered in the so-called "Insular cases," renders superfluous any attempt to reconsider the constitutional relation of the powers of the government to territory acquired by a treaty cession to the United States. De Lima v. Bidwell, 182 U.S. 1; Downes v. Bidwell, 182 U.S. 244. n121 



He then proceeded to adopt the doctrine of incorporation, as had been expounded by Justice White in his concurrence in Downes. 

The limitations which are to be applied in any given case involving territorial government must depend upon the relation of the particular territory to the United States, concerning which Congress is exercising the power conferred by the Constitution. That the United States may have territory, which is not incorporated into the United States as a body politic, we think was recognized by the framers of the Constitution in enacting the article already considered, giving power over the territories, and is sanctioned by the opinions of the justices concurring in the judgment in Downes v. Bidwell. . . . 

Until Congress shall see fit to incorporate territory ceded by treaty into the United States, we regard it as settled by that decision that the territory is to be governed under the power existing in Congress to make laws for such territories and subject to such constitutional restrictions upon the powers of that body as are applicable to the situation. n122 



Regarding the specific question at hand, Justice Day determined:  [*257]  

We conclude that the power to govern territory, implied in the right to acquire it, and given to Congress in the Constitution in Article IV, section 3, to whatever other limitations it may be subject, the extent of which must be decided as questions arise, does not require that body to enact for ceded territory, not made a part of the United States by Congressional action, a system of laws which shall include the right of trial by jury, and that the Constitution does not, without legislation and of its own force, carry such right to territory so situated. n123 



In a concurrent opinion, joined by Justices Fuller and Brewer, Justice Peckham clarified that he voted with the majority because the specific point about trial by jury had been decided in the Mankichi case, but rejected that the Downes case be regarded as authority for the case at hand because the various opinions rendered on that occasion were "plainly not binding." n124 He was manifestly unwilling to adhere to the incorporation theory. However, there were no other concurrent opinions, and only Justice Harlan dissented. That meant that five Justices of the majority of eight, including Justice Brown, were technically adhering to the opinion delivered by Justice Day. Despite the disparity of opinions in the 1901 cases, the Justices chose to read those cases as supporting the view first expounded by Justice White in his concurrence in Downes. That reading meant that the doctrine of incorporation was now the position of a majority of the Court. The fact was noted unambiguously one year later by Justice White himself, writing for the majority in Rasmussen. Stating correctly that in Dorr the majority had adopted the doctrine of incorporation, Justice White relied on its rationale to hold that Alaska had been incorporated into the Union. A similar statement about the import of Dorr was made by Chief Justice Taft in the Balzac case in 1922. 

By mid-1904, therefore, the doctrine of the differentiated status of the newly acquired territories and of the plenary power of Congress to govern them had been established. The colonial condition of the territories and their peoples -- totally subordinated and subject to the mercy of Congress and, in many ways, of the federal Executive -- had been given legal sanction by the highest court of the land. Rasmussen, decided in 1905, represented the final play-out of the debate in the highest judicial forum of the new imperial power. It was, however, only a post-mortem ritual. As if in a didactic summing up, the case brought into sharp focus the three contending positions, eloquently expounded by the principal characters themselves. Justice White, as it was fit, explained and applied his incorporation doctrine with the new authority invested on his pronouncements  [*258]  by the concurring vote of a substantial majority. Justice Brown, in a minority of one, reiterated his extension doctrine, while Justice Harlan insisted on his belief that the Constitution applied to the territories immediately upon acquisition. The irony was that their differing analyses led to the same conclusion in the specific situation at hand: all of them concurred that the constitutional requirement of a trial by jury of twelve was extensive to Alaska. Of course, there were other ironies: the fate of the Caribbean and Pacific territories (with the exception of Hawaii), at least as far as the judicial sanction of colonialism was concerned, was consummated in the very case which clearly demonstrated one of the fundamental reasons for the differential treatment. After all, Alaska was sparsely populated and subject to control by white American settlers, conditions which were perceived to guarantee a relatively easy governance and assimilation. n125 

After 1905 there were no dissents in the Court in cases dealing with territorial matters, until 1911, when Justice Harlan filed a last dissent, without opinion, in Dowdell. There, among other holdings, the Court reaffirmed Dorr regarding the extension of trial by jury to the Philippines. After that decision there were no dissents from what had clearly become the doctrine of the Court. In Ocampo, decided in 1914, also a case relating to the extension of constitutional guarantees in the criminal process in the Philippines, the Court rendered a unanimous decision reaffirming earlier cases and quoting, specifically, Mankichi, Dorr and Dowdell. 

The test to determine what Constitutional provisions and rights applied to the territories was now whether the territory had been incorporated to the Union. This raised the question of the criteria to ascertain whether incorporation had occurred. In Downes, Justice White had mentioned the granting of United States citizenship to the people of the territory as a clear indicator. n126 In Rasmussen he listed additional factors: (a) the intention of Congress as expressed in the treaties of acquisition; n127 (b) the character of the rights conferred by the treaty; n128 and (c) the nature of the legislation adopted by Congress concerning the territory (for example, the extension of laws relating to internal revenue taxation, customs, commerce and navigation, etc.). n129 

Justice White also considered relevant whether Section 1891 of the Re  [*259]  vised Statutes of 1878 was made applicable to the territory. n130 That provision reads: 

The Constitution and all laws of the United States which are not locally inapplicable shall have the same force and effect within all the organized Territories, and in every Territory hereafter organized as elsewhere within the United States. 



This provision presented a stumbling block for the majority of the Court. Even if it was considered that the Constitution did not extend ex proprio vigore to the territories, through section 1891 Congress had made the Constitution's provisions applicable to all "organized" territories of the United States, unless otherwise indicated by Congress itself. n131 It could be argued that the extension of the Constitution to a territory -- which of course meant the full extension of rights as enjoyed by people in the States -- was a clear indication of the intent to incorporate. By the mere act of "organizing" a territory, therefore, unless otherwise indicated, Congress would be declaring its will to incorporate that territory. In the case of the Philippines, in fact, Congress had expressly provided that Section 1891 would be inapplicable to the islands. n132 This declaration of Congress was taken by the Court in Dorr as one indicator that Congress had not wished to incorporate the Philippines. Congress, however, has never made the same declaration respecting Puerto Rico. If Puerto Rico was an organized territory, then Section 1891 would apply. As one critic of the Insular Cases has correctly argued, the Court never dealt satisfactorily with this issue when deciding the status of Puerto Rico as a territory. n133 

In Kopel, decided on January 4, 1909, the Court, in fact, held that Puerto Rico was an organized territory of the United States. There the question was whether Puerto Rico was a "territory" for extradition purposes, as defined in the relevant federal statute. n134 In an opinion delivered by Chief Justice Fuller, with no dissents, the Court held that Puerto Rico, although not a territory incorporated into the United States, was a completely organized territory. n135 To explain what was meant by an "organ  [*260]  ized" territory, the Court adopted the language used in a federal District Court case and in a previous Supreme Court decision to define the term "territory," as contained in two different federal statutes. 

The Court quoted the following part of the definition of "Territory" adopted by the District Court for the Western District of Arkansas in Ex parte Morgan: n136 

A portion of the country not included within the limits of any State, and not yet admitted as a State into the Union, but organized under the laws with a separate legislature under a territorial governor and other officers appointed by the President of the United States. n137 



In In re Lane, n138 the Supreme Court had referred to: 

That system of organized government long existing within the United States, by which certain regions of the country have been erected into civil governments. These governments have an executive, a legislative and a judicial system. They have the powers which all these departments of government have exercised, which are conferred upon them by act of Congress, and their legislative acts are subject to the disapproval of the Congress of the United States. They are not in any sense independent governments; they have no Senators in Congress and no representatives in the lower house of that body, except what are called delegates, with limited functions. Yet they exercise nearly all the powers of government, under what are generally called organic acts passed by Congress conferring such powers on them. n139 



Puerto Rico, the Court concluded, had been completely organized by the Foraker Act. n140  [*261]  

After Kopel, then, the new doctrine regarding territories had completely crystallized: Territories can be either incorporated or unincorporated; organized or unorganized. The determination of their status depends on the will of Congress. A territory could be unorganized, yet incorporated. In fact that had been the case of Alaska for some time, according to the Rasmussen case. By the same token, a territory could be fully organized, yet unincorporated. That, in the Court's opinion, was the situation of Puerto Rico. The description made in In re Lane, adopted fully in Kopel, fitted the Puerto Rican situation perfectly. With some modifications, it still does. 

C. The question of the "applicable" rights 

As the Court's doctrine developed it was obvious that the determination of what constitutional rights could be claimed by the inhabitants of the newly acquired territories would be left to the judiciary. Most of the cases decided after 1901 dealt with this issue. In those territories held not to have been incorporated by an act of Congress (after the doctrine was accepted by a majority), the determination hinged on whether the right in question was considered fundamental. But even before that, a majority of the Court had already accepted the fundamental/non fundamental distinction as a basis for deciding the question. 

In Mankichi the Court held that the rights to be indicted by grand jury only and to be convicted solely upon an unanimous verdict were not extensive to Hawaii prior to its incorporation, because those were not fundamental rights, but mere methods of procedure. The notion was rejected by Justices Fuller, Harlan, Brewer and Peckham. Fuller not only refused to accept the distinction, but argued that, in any event, the rights in question were "fundamental" enough. "This is not a question of natural rights, on the one hand, and artificial rights on the other, but of the fundamental rights of every person living under the sovereignty of the United States in respect of that Government. And among those rights is the right to be free from prosecution for crime unless after indictment by a grand jury, and the right to be acquitted unless found guilty by the unanimous verdict of a petit jury of twelve." n141 Harlan referred to those guarantees as part of "Anglo-Saxon liberty." n142 The Court reached the same result in regards to the Philippines in Dorr and Dowdell. n143 

To justify its position the Court in Dorr appealed to a perceived need  [*262]  to respect the customs and traditions of the people in the territories. Justice Day also referred to the Instructions transmitted by the President to the Philippine Commission charged with organizing a civil government in the new possession. Although the Instructions provided for the extension of a great number of guarantees analogous to those contained in the Bill of Rights of the United States Constitution, the right to trial by jury was carefully excepted, "doubtless due to the fact," Justice Day concluded, "that the civilized portion of the islands had a system of jurisprudence founded upon the civil law, and the uncivilized parts of the archipelago were wholly unfitted to exercise the right of trial by jury." n144 

The Court's thinking in the Dorr case must be contrasted with Justice Day's own opinion in Kepner, decided the same day. In the latter case the question was whether the guarantee against "double jeopardy" extended to the Philippines by Presidential declaration and by an act of Congress, had to be interpreted as that expression was used in the Constitution, from which it was taken. The Attorney General for the Philippines and the Solicitor General of the United States had argued that the guarantee was not a fundamental right, but a question of method of procedure, and that respect for the institutions of the civil law prevalent in the Philippines demanded an interpretation of the guarantee as understood by Spanish law. Justice Day responded that it was the evident intention of Congress to "carry some at least of the essential principles of American constitutional jurisprudence" to those islands and to "engraft them upon the law of this people." He quoted the President's view that this must be done for "the sake of [the Filipino's] liberty and happiness, however much [those principles] may conflict with the customs or laws of procedure with which they are familiar." He further quoted the President as being confident "that the most enlightened thought of the Philippine Islands fully appreciates the importance of these principles and rules, and they will inevitably within a short time command universal assent." n145 

The difference in rhetoric, however, does not make the decisions in Dorr and Kepner irreconcilable. In the end, the latter hinged upon an interpretation of an Act of Congress which provided for the extension of a guarantee against double jeopardy. In Dorr no such provision was present. The decision in Kepner does not question the power of Congress, it only interprets what Congress intended to do. Taken together, the decisions ultimately underline the notion that Congress has plenary power to govern the territories as it sees fit. n146  [*263]  

Ocampo reaffirms the rules established in Kepner, Trono, Dowdell, Mankichi, and Dorr. It reasserts the doctrine that the Constitution does not apply to the Philippine Islands of its own force. The case is also of some importance because it allowed the Supreme Court of the Philippines to retain some of the powers of the old Spanish Audiencia, n147 a body which had been abolished by an Act of Congress. Thus, for example, the Philippine Court was allowed to find a defendant, upon his appeal, guilty of a higher offense or to increase his penalty. It was also held that that Court's appellate jurisdiction in criminal cases was not confined to review mere errors of law, but was extended to a review of the whole case. The effect was to strengthen the powers of the territorial government, under American control, to deal with violations to the new legal order. 

Ochoa, decided in 1913, presented a different matter. In an unanimous opinion the Court declared invalid an order by General Guy V. Henry, during his tenure as military governor of Puerto Rico, shortening retroactively the period for acquisition of property by prescription. The General's action, the Court decreed, exceeded his Presidentially delegated powers. The order was tantamount to a deprivation of property without due process of law, a violation which offended "fundamental principles" of the American political order. Using this rationale the Court did not feel obligated to discuss whether the military governor's action constituted an infringement of a constitutional right. 

In 1904 the Court, unanimously again, determined that citizens of Puerto Rico were not "aliens" within the meaning of the United States Immigration Act of March 3, 1891. n148 The case, Gonzalez, involved a Puerto Rican woman detained in the port of New York as an alien. The Court did not find it necessary to adjudge whether Puerto Ricans had acquired United States citizenship with the Foraker Act, as had been argued by the then Resident Commissioner of Puerto Rico, Federico Degetau (appearing as an amicus curiae). n149 The relevant test, rather, was alienage, the Court resolved. Chief Justice Fuller, who authored the Court's opinion, reasoned that the Treaty of Paris had transferred the allegiance of the "native inhabitants" of Puerto Rico to the United States and that nothing in the Foraker Act indicated the intention of Congress that Puerto Ricans should be considered aliens and the right of access to the United States denied to them. n150 In sum, the Chief Justice surmised: Puerto Ricans owed allegiance to the United States, lived in the "peace of  [*264]  the dominion" of the latter, their organic law (the Foraker Act) had been enacted by the United States and was enforced by officials sworn to support the United States Constitution -- all of which indicated that they were not to be considered "aliens" for purposes of entry into the mainland. n151 Furthermore, Gonzalez was not a passenger from a "foreign port." n152 Fuller referred extensively to an opinion rendered in 1902 by the Attorney General of the United States n153 advising the Secretary of the Treasury that a Puerto Rican artist temporarily living in France and there on the date of proclamation of the Treaty of Paris should be considered a citizen of Puerto Rico, under section 7 of the Foraker Act, and, as such, an "American artist" for purposes of the exemptions contained in the tariff laws of the United States. Relying on the ruling in De Lima, the Attorney General had concluded that the artist in question came from a place that had ceased to be "foreign" within the meaning of the tariff laws and was now "fully organized" as a country sic of the United States by the Foraker Act. n154 

The judgement in Gonzalez reflected well the legal situation of Puerto Rico, and the other new territories, as fashioned by the decisions of the Supreme Court in the Insular Cases. Both the territory and its people came to inhabit an intermediate status, a sort of juridical limbo: Puerto Rico belonged to, but was not a part of the United States; Puerto Ricans were not citizens of the United States, but were not aliens either. At the same time outside and within the Constitution, n155 they could only claim the protection of some but not all the rights that the American legal system formally sanctioned. 

D. Balzac v. Porto Rico: citizenship and incorporation 

In 1917 Congress conferred United States citizenship on Puerto Ricans by virtue of the Jones Act. n156 From a legal point of view, that raised the question whether Puerto Rico had been finally "incorporated" into the  [*265]  United States. As noted in section III-B, above, the bestowal of citizenship had been mentioned by Justice White as one of the indicators of the intent to incorporate on the part of Congress. The issue was resolved by the Supreme Court in 1922 in Balzac. By this time there had been a substantial change in the Court's composition. Of the original participants in the 1901 cases only Justice McKenna remained. Some of the judges who intervened in the second group of territorial-related decisions were still sitting in the Court, such as Justices Day, Holmes, Mahlon Pitney, Willis Van Devanter, and James Clark McReynolds. But there were three new Justices: Louis D. Brandeis, John H. Clarke and the new Chief Justice, former United States President William Howard Taft. 

Balzac, editor of a Spanish language daily newspaper in Puerto Rico, had been condemned to serve a five month and another four month jail sentence, with payment of costs in each case, for certain comments -considered libelous by the Government -- alluding to the American Governor of the Island. The defendant had requested a trial by jury, although the code of criminal procedure of Puerto Rico granted a jury trial only in felony cases and not in misdemeanors. He alleged that he was entitled to a jury under the Sixth Amendment to the Constitution of the United States. The Supreme Court rejected his claim. 

Chief Justice Taft wrote the opinion of the Court. Quoting the Mankichi and Dorr cases, he commenced by stating that it was "clearly settled" that the right to trial by jury does not apply to territory of the United States which has not been incorporated into the Union. n157 It was "further settled," according to Downes and Dorr, that neither the Philippines nor Puerto Rico had been incorporated by the statutes providing for their provisional government (in the case of Puerto Rico, the Foraker Act). n158 He then proceeded to consider whether the Jones Act had the effect of "incorporating" Puerto Rico to the United States. 

The Chief Justice noted that the 1917 Act did not indicate by its title that it had the purpose to incorporate the Island nor did it contain any clause which declared such purpose or effect. n159 

Had Congress intended to take the important step of changing the treaty status of Porto Rico by incorporating it into the Union, it is reasonable to suppose that it would have done so by the plain declaration, and would not have left it to mere inference. n160 



Probably aware that he was now requiring an express declaration of  [*266]  Congressional intention, contrary to previous expressions of the Court that incorporation could be inferred from relevant indicia (and also presumably conscious that the doctrine of incorporation itself was no more than a recent judicial invention), Taft added: 

Before the question became acute at the close of the Spanish War, the distinction between acquisition and incorporation was not regarded as important, or at least it was not fully understood and had not aroused great controversy. Before that, the purpose of Congress might well be a matter of mere inference from various legislative acts; but in these latter days, incorporation is not to be assumed without express declaration, or an implication so strong as to exclude any other view. n161 



The Chief Justice also took as an indication of Congress's lack of intention to incorporate the fact that the Jones Act included a "Bill of Rights". Incorporation would have made the Constitution's Bill of Rights applicable ex-proprio vigore, Taft reasoned, therefore a statutory Bill of Rights would have been needless. This, to him, was a "conclusive" argument. n162 

But what about the extension of United States citizenship? Under the described circumstance, he explained, conferring citizenship was "entirely consistent" with non-incorporation. The granting of citizenship to the inhabitants of Puerto Rico only had the following purposes: (a) "to put them as individuals on an exact equality with citizens from the American homeland;" (b) to extend them the protection of the new sovereign against the world; and (c) to allow Puerto Ricans to move into the continental United States and, becoming citizens of any State, there to enjoy every right of any other citizen of the nation, without the need of naturalization. n163 Nothing further could be inferred from that act. 

While residing in Puerto Rico, the Puerto Rican could not insist on a federal constitutional right to a trial by jury. For "it is locality that is determinative of the application of the Constitution, in such matters as judicial procedure, and not the status of the people who live in it." n164 And Puerto Rico was not of the kind of territories to which the Constitution fully applied. 

The Chief Justice was conscious that his reasoning was at odds with the import of the Court's decision in Rasmussen. There the Court had considered as sufficient ground to infer an intention to incorporate the fact  [*267]  that in the treaty of acquisition Congress had declared its desire to confer political and civil rights on the inhabitants of the territory as American citizens. 

But Alaska was a different case from that of Porto Rico. It was an enormous territory, very sparsely settled and offering opportunity for immigration and settlement by American citizens. It was on the American continent and within easy reach of the then United States. n165 It involved none of the difficulties which incorporation of the Philippines and Porto Rico presents, and one of them is in the very matter of trial by jury. n166 



He expounded on what he considered those "difficulties" to be: 

The jury system needs citizens trained to the exercise of the responsibilities of jurors. In common-law countries centuries of tradition have prepared a conception of the impartial attitude jurors must assume. n167 The jury system postulates a conscious duty of participation in the machinery of justice which it is hard for people not brought up in fundamentally popular government at once to acquire. . . Congress has thought that a people like the Filipinos or the Porto Ricans sic, trained to a complete judicial system which knows no juries, living in compact and ancient communities, with definitely formed customs and political conceptions, should be permitted themselves to determine how far they wish to adopt this institution of Anglo-Saxon origin, and when. Hence the care with which. . .the United States has been liberal in granting to the Islands acquired by the Treaty of Paris most of the American constitutional guarantees, but has been sedulous to avoid forcing a jury system on a Spanish and civil-law country until it desired it. n168 



Taft again addressed the issue of the advisability of inferring an intention to incorporate from the act of granting citizenship status: 

We need not dwell on another consideration which requires us not lightly to infer, from acts thus easily explained on other grounds, an intention to incorporate in the Union these distant ocean communities of a different origin and language from those 

 [*268]  

of our continental people. Incorporation has always been a step, and an important one, leading to statehood. Without, in the slightest degree, intimating an opinion as to the wisdom of such a policy, for that is not our province, it is reasonable to assume that when such a step is taken it will be begun and taken by Congress deliberately and with a clear declaration of purpose, and not left a matter of mere inference or construction. n169 



The Court rejected Balzac's argument that Puerto Rico had also been incorporated by the effect of the numerous Congressional statutes providing for the organization of a United States District Court in the island, the review by the federal judiciary of the Puerto Rican Supreme Court in cases in which the Constitution of the United States was involved, the entry of Puerto Rican youth into the American military academies, the sale of United States stamps in the Island, and the extension to Puerto Rico, in one way or another, of revenue, navigation, immigration, national banking, bankruptcy, federal employers' liability, safety appliance, extradition, and census laws. "None of these nor all of them put together," Justice Taft pronounced, "furnish ground for the conclusion pressed on us." n170 

Concluding that "on the whole" there were "no features" in the Jones Act from which to infer the purpose of Congress to incorporate Puerto Rico into the Union "with the consequences which would follow," Taft added that, in any event, substantially the same question had been disposed of by the Court in a very brief per curiam decision rendered in 1918, without full length discussion of the issues. The decision had involved two cases: Porto Rico v. Tapia and Porto Rico v. Muratti. n171 In the first case the issue had been whether a defendant charged with a felony some twelve days after passage of the Jones Act could be brought to trial without indictment by a grand jury as required by the Fifth Amendment of the United States Constitution. In the other case the felony charged was allegedly committed before passage of the 1917 Act, but prosecution was begun afterwards. The United States District Court for Puerto Rico and the Supreme Court of the Island, respectively, had held that indictment by grand jury was required after the Jones Act came into effect. The United States Supreme Court summarily reversed both, citing Downes, Mankichi and Dorr. This, the Court now declared, amounted necessarily to holding that the Jones Act had not incorporated Puerto Rico. n172  [*269]  

In Balzac Chief Justice Taft summarized the import of the Insular Cases thus: 

The Constitution of the United States is in force in Porto Rico as it is wherever and whenever the sovereign power of that government is exerted. This has not only been admitted but emphasized by this court in all its authoritative expressions upon the issues arising in the Insular Cases. . .The Constitution, however, contains grants of power and limitations which in the nature of things are not always and everywhere applicable, and the real issue in the Insular Cases was not whether the Constitution extended to the Philippines or Porto Rico when we went there, but which of its provisions were applicable by way of limitation upon the exercise of executive and legislative power in dealing with new conditions and requirements. n173 



Within the logic of the discourse adopted by the Court in this and some of the previous cases, some of Chief Justice Taft's statements are certainly problematic. It is important to address them briefly in order to enrich the context of the discussion that is to follow in further sections of this article. 

First, according to Taft the "real issue" in the Insular Cases was not whether the Constitution extended to the Philippines or Puerto Rico, but which of its provisions were applicable. A perusal of the debate within the Court indicates that the applicability of the Constitution ex-proprio vigore was a central issue. "Whether the Constitution follows the flag," was the popular formulation of the controversy. Justice Brown's extension doctrine was a straight negative answer to the question. It was only as a result of the decisions in the cases, especially with the development of the incorporation doctrine, that the issue became which constitutional clauses applied. The Court created a doctrine to allow Congress and the Executive to deal with the "new conditions and requirements" to which Taft so candidly refers -- the acquisition of overseas territories inhabited by peoples of different races and cultures and not yet subject to the control of white American settlers. The issue had been whether the United States could constitutionally subject those peoples to a condition of permanent subordination. The majority in the previous cases had answered the question, elaborating a doctrine that provided the legal justification for the new expansionist venture. 

Secondly, that "locality" and not the status of the people became now the determinative criterion regarding the applicability of constitutional guarantees in matters of judicial procedure was the product of a kind of  [*270]  circular reasoning, operating at two different levels, resulting from the development of the cases as a whole. The status of the territories -- as "localities" -- had been determined initially with reference to the characteristics of the peoples inhabiting them. It were those characteristics -racial and cultural differences, different legal and political traditions, etc -- that justified, in the Court's mind, the creation of a distinct new category, the unincorporated territory. Moreover, before Balzac, the nature of the rights conferred on the people was considered to be indicative of the will to incorporate: in other words, incorporation -- that is, the status of the territory -- flowed, among other things, from the nature of rights extended. Now, Balzac's rationale, coming full circle, made determination of the status of the territory dispositive of the question of the nature of the rights to be enjoyed by the inhabitants. 

Thirdly, the reasons given by Taft for the conferral of citizenship to Puerto Ricans do not convincingly refute the argument that the action implied incorporation, and, therefore, the full extension of constitutional rights. It does not make much sense to assert, as Taft did, that the intention not to extend the protections of the Sixth Amendment of the Constitution regarding trial by jury can be inferred from the desire of Congress to put Puerto Ricans "on an exact equality with citizens from the American homeland." As to mobility to the continent, the Court itself had held in Gonzalez that it was not necessary for Puerto Ricans to be United States citizens to enjoy the right of free access to the States proper. His argument also implies that there is a need to move to one of the States in order for a United States citizen to "complete" her citizenship, that is, to have full access to the enjoyment of political and other rights. American constitutional doctrine, however, had long rejected the notion that a person has to be a citizen of one of the States in order to be a citizen of the United States. n174 What the Court's position entails is the inevitable conclusion that what Puerto Ricans were getting was a "second-class" citizenship, as so many critics have pointed out. n175 Lastly, historical research has demonstrated that there were probably other reasons for the granting of citizenship. n176  [*271]  

Finally, there is the question of the reasons for refusing to extend to Puerto Ricans the right to trial by jury. The argument that it was out of respect for local legal customs and traditions is hardly convincing. After all, from the very first days of the occupation, the military regime, and Congress later, had engaged in a massive effort to overhaul the legal system in effect in Puerto Rico since Spanish times, especially regarding criminal and procedural matters. n177 Impositions of an even more profound nature were also attempted, as in the matter of language, n178 political institutions and education. Furthermore, it must be remembered that jury trials were already in effect for felonies in Puerto Rican courts, as provided by the Code of Criminal Procedure, a product of one of the many legal reforms carried out under the American regime. A probable explanation for this refusal to grant trial by jury the status of a constitutional right will be offered in section VII.B, below. 

The flaws in Taft's reasoning, however, do not necessarily mean that he and the other Justices had misread the intention of Congressional and Executive policy makers. The explanation more probably lay in the fact that -- for reasons that have been suggested already and (hopefully) will become more apparent further below -- both the Court and the so-called "political" branches of the Government were pursuing a policy of differential treatment regarding the former Spanish possessions that was difficult to square with past (and contemporaneous) practice, traditions and principles. 

In summary, the Court in Balzac took the doctrine of incorporation one step further to require practically an express declaration of Congress, in so many words, of its intention to incorporate a territory. It also put to rest the allegation that the status of a territory is altered by granting citizenship to its people. It made revealingly clear the considerations that both the Court and Congress had in mind when treating these territories differently. And it "settled" for many years to come the question of the status of the countries acquired by the United States as a result of the Spanish-American War. n179  [*272]  

 
V. THE IDEOLOGY OF THE INSULAR CASES 

The discourse n228 elaborated in the lengthy discussions carried out by the Justices in the Insular Cases was permeated by wider conceptions and values whose analysis is necessary in order to understand properly the import of the legal doctrine established by the decisions. n229 It is in this sense that the term "ideology" is used in this section. 

A. Racism, Manifest Destiny, Social Darwinism and the Construction of the "Other" 

A certain rhetoric, a particular discourse of power, distinctive notions of history, society, order, progress and of the relations among peoples served as justifications and contributed to provide impetus to the United States' expansionist drive at the end of the nineteenth century. As all  [*285]  ideology, the ideology of expansion was not necessarily coherent, had contradictory elements, was not universally accepted, and different groups in American society, including the various fractions of the ruling class, related to that ideology in different ways. Nevertheless, it is possible to identify some of its most important constituent elements, many of which were either widely shared or forcefully propounded by the advocates of expansion in one form or another. 

One very important implicit assumption that can be extricated from the variety of arguments for continued expansion, and that seems to have been a fundamental feature of the ethos of the times, was a certain ingrained notion of an inherent "right" to expand that had accrued to the American people. This was probably rooted in a perceived "tradition of expansion," developed through a century of an almost continuous practice of territorial enlargement throughout the continent. The collective "habitus" n230 of expansion had created its own justificatory principles, an imperial "common sense" that was most prevalent among a "self-perceived hereditary aristocracy" n231 that, more than any other group, felt attached to the origins of that tradition through very concrete ancestral and material ties. The renewed political ascendance of that aristocratic element at the end of the century, with new and vigorous intellectual spokesmen, provided the needed justificatory discourse that both related to the past and articulated a vision of the future -- a future now projected as linked intimately to the newly found powers of an expanding industrial, commercial and financial society. 

This "right to expand" was in turn predicated on a very strong belief on the principle of the inequality of peoples. n232 A belief that many thought was buttressed by History itself. After all, was not the world replete with contemporary examples of peoples living in patent conditions of inequality, and were not the Anglo-Saxon Americans one of the few privileged groups who, through hard work, dedication, special "natural" endowments and, above all, divine design, were enjoying the blessings of the most advanced economic and political institutions? The dominant view was articulated in a series of binary oppositions: the civilized and the barbarous, the prosperous and the stagnant, the rational and the irrational, the hardworking and the indolent, the self-disciplined and the dis  [*286]  orderly, the meritorious and the undeserving. The categories were constructed in direct reference to race: the white, Anglo-Saxon race was the privileged pole in the discourse of power; the "others," the non-white and non-Europeans, those of mixed races, were to be in the receiving end of the exercise of that power. Those "others" were the barbarous, the stagnant, the irrational, the indolent, the disorderly and the undeserving, more fit to be governed than to govern. There was also a geography of power. Whereas the template zones were thought to be more conducive to hard work, self-discipline and, therefore, capacity for self-government and economic and scientific progress, the "tropics" were considered to be breeders of lazy, ignorant and inferior populations incapable of self-government and condemned to be governed from outside in order for progress and civilization ever to flourish in their midst. n233 

The notion of racial superiority had been present in American life since colonial times. The male, white, Anglo-Saxon ruling elites had ample occasion to put in practice domestically what was later to become the guiding ideology of the nation's imperial career. As Robin Weston has pointed out, the attitude that would permeate the metropolitan state's dealings with the peoples of its insular possessions after 1898 had been shaped through white America's experience with, and treatment of, the Native Americans, the Chinese, the Japanese, the African Americans n234 and, we may add, the Mexicans and, with varying degrees, the non-Anglo-Saxon European immigrants of working class and peasant origin. Furthermore, in a convenient interplay of dialectical reenforcement, the policies sustained abroad would, in turn, be used as justification for the continued subjugation, on racial, ethnic and social grounds, of the various subordinated groups at home. 

John W. Burgess, a leading political and constitutional theorist of the times, whose classes at Columbia University were attended, among others, by Theodore Roosevelt, would express it patently: 

The North is learning every day by valuable experiences that there are vast differences in political capacity between the races, that it is the white man's mission, his duty, and his right to hold the reins of political power in his own hands for the civilization of the world and the welfare of mankind. n235 



For Burgess, "the Teutonic nations" were "intrusted, in the general economy of history, with the mission of conducting the political civiliza  [*287]  tion of the modern world," by taking that civilization "into those parts of the world inhabited by unpolitical and barbaric races; i.e., they must have a colonial policy." n236 

"Right," "duty," "mission," those were the key concepts in the ideology of Manifest Destiny, that special calling of the "superior Anglo-Saxon race" to spread the gospel and practices of civilization throughout the world. 

Social Darwinism added a new philosophical base to the discourse of imperial power. The "survival of the fittest" was not only the inescapable law of the natural world, but of social and international life as well. In the struggle for international survival and supremacy only the strong would prevail. This was not merely a distorted application of the renowned English scientist's theory to the political field. Darwin himself had encouraged the notion with his characterization of the American as "the heir of all the ages, in the foremost files of time" and with his statement in The Descent of Man that: "There is apparently much truth in the belief that the wonderful progress of the United States, as well as the character of the people, are the results of natural selection". n237 The competition for new markets and territories that was the hallmark of the "new imperialism" of the end of the century provided a material justification to the Social Darwinists of the day. The United States must do as the other imperial powers, they argued, lest it become a second rate nation threatened with eventual extinction. The Social Darwinist perspective included a peculiarly American corollary which, according to Liska, had been present since the early days of the Republic: the postulate that weak powers must be unavoidably replaced by a stronger power. This served to "justify interposing the United States in the chain of succession," as was to be demonstrated with particular clarity in regard to Spain in the insular territories in the Pacific and the Caribbean. n238 

As Liska has noted, underlining the American justification of expansion was a peculiar conception of security: one that equated self-preservation with self-aggrandizement, safety with total immunity, sustenance with unlimited growth. n239 

Present throughout, particularly among the new industrial, commercial and financial elites and the intellectuals closely associated to those interests was the economic ideology of liberal capitalism: the unquestioned belief in "free enterprise" and the promotion of the idea that investment in  [*288]  foreign lands would be necessarily beneficial for the investor and the "host" country alike. Experience would later refute this axiom, as it would become more and more evident that in the case of the poorer countries of Latin America and other regions the greatest beneficiaries by far would almost invariably be the foreign capitalists and, to a lesser degree perhaps, the local ruling classes. Of course, the coupling of economic expansion and colonial acquisitions at the end of the century proceeded regardless of the fact that there might be certain contradiction between the notion of free-trade and the imposition of economic and political control -- but those were finer distinctions that could not stand in the path of American national growth and development. The ideology of expansion at this stage was predicated on a certain vision of order, tied to the rationality of capital and the market and to the institutions of liberal government, a vision obsessed with stability as the cornerstone of progress, but stability conceived as the unquestioned acceptance of hierarchy and subordination under the normalizing control of the institutions of capital, patriarchy, racism and elitist representative politics. This vision of order would be used repeatedly as a justification for outright intervention in the internal affairs of the Caribbean and Central America and even for the establishment of diverse forms of prolonged political and military control. 

Just as the American Revolution and the founding of the nation had been permeated by the early rhetoric of the Enlightenment -- with its emphasis on a particular conception of freedom, reason, and progress -so the new phase of imperial republicanism, very much like its European counterpart, was to incorporate the consummate discourse of latter day Enlightenment culture: a true "imperial culture. . .whose forward march of power and knowledge, of rationality and control led spatially across the globe while penetrating internally with new modes of regimentation". n240 As the referenced author perceptively suggests, this is inevitably linked to the question of hegemony. 

Both Liska and Healey have made the point that although in many respects the American ideology of expansion was not unlike that of European imperialism, n241 the former was provided with an added intensity and poignancy due to the deep-seated belief in the uniqueness of the American polity and the experiment which it was thought to represent. n242 

The discourse of the Insular Cases incorporated many of the notions  [*289]  that constituted what I have termed the "ideology of expansion". 

First of all, it was overtly racist. A few quotations will suffice to prove the point. It is fitting to start with the arguments pressed upon the Court by the Government's representative. The Solicitor General of the United States, referring to the effect of the Treaty of Paris respecting the Philippines, argued: 

Certainly the treaty never intended to make these tropical islands, with their savage and half-civilized people, a part of the United States in the constitutional sense, and just as certainly did make them a part of the United States in the international sense. n243 



In Downes, Justice Brown expressed: 

It is obvious that in the annexation of outlying and distant possessions grave questions will arise from differences of race, habits, laws and customs of the people, and from differences of soil, climate and production, which may require action on the part of Congress that would be quite unnecessary in the annexation of contiguous territory inhabited only by people of the same race, or by scattered bodies of native Indians. n244 

. . . . 

. . . . A false step at this time might be fatal to the development of what Chief Justice Marshall called the American Empire. Choice in some cases, the natural gravitation of small bodies toward large ones in others, the result of a successful war in still others, may bring about conditions which would render the annexation of distant possessions desirable. If those possessions are inhabited by alien races, differing from us in religion, customs, laws, methods of taxation and modes of thought, the administration of government and justice, according to Anglo-Saxon principles, may for a time be impossible, and the question at once arises whether large concessions ought not to be made for a time, that, ultimately, our own theories may be carried out, and the blessings of a free government under the Constitution extended to them. n245 



Chief Justice Taft in the Balzac case crowned the series of decisions with the following statement: 

We need not dwell on another consideration which requires us 

 [*290]  

not lightly to infer. . .an intention to incorporate in the Union these distant ocean communities of a different origin and language from those of our continental people. n246 



Justice Harlan rebutted Justice Brown's racial argument thus: 

Whether a particular race will or will not assimilate with our people, and whether they can or cannot with safety to our institutions be brought within the operation of the Constitution, is a matter to be thought of when it is proposed to acquire their territory by treaty. A mistake in the acquisition of territory, although such acquisition seemed at the time to be necessary, cannot be made the ground for violating the Constitution. n247 



In the Dorr case, lamenting the Court's refusal to extend the constitutional right to a trial by jury to the Philippines, Harlan commented: 

Guaranties for the protection of life, liberty and property, as embodied in the Constitution, are for the benefit of all, of whatever race or nativity, in the States composing the Union, or in any territory, however acquired, over the inhabitants of which the Government of the United States may exercise the powers conferred upon it by the Constitution. n248 



The obvious racism of the Court's expressions cannot be separated from others reflecting an adherence by some members of the Court to the tenets of the ideologies of Manifest Destiny and Social Darwinism, which were part of the ideological framework of the dominant circles in the United States at the time. Permeating the decisions is the notion that the peoples of the new territories were incapable of self-government. Moreover, that they were not fit to become full-fledged members of the American polity, with a right to participate in its government. In this sense also the majority opinions, especially, share in many fundamental ways the principal features of the ideology of expansion. 

Closely related to this attitude is a discourse that stresses the separateness between the conquering people and the conquered. Again, it is a discourse constructed around binary categories that privilege one pole of the equation. Justice White refers to "alien and hostile peoples" n249 -- those peoples are the "others," constructed as such, as Justice Harlan perceptively notes, by labelling them "dependent peoples," "subjects," inhabiting territories that are named "dependencies" or "outlying posses  [*291]  sions." n250 The "other" is always inferior, less capable, predestined, of course, to be governed, to be held in tutelage, to be "civilized" or "protected," to be brought within the ideological world of the dominating power, but sufficiently at a distance so as not to confuse the respective communities they inhabit; in short (in the "constitutionalized" world of American political life), to be kept at the same time "within and without" n251 the Constitution. Ideologically, all imperialism is ultimately based on this imaginary construction of the other as inferior. n252 This is the symbolic basis of the doctrine of incorporation. Keeping the "other" as a "separate," but subordinated, identity and entity justified governing it without the restraints imposed by membership in the political community of the imperial power. At the same time, constructing the "other" as inferior, as incapable, justified not treating the group as an equal in the community of nations, therefore justifying again its subordination as a colonial territory. Even that formal equality which had come to be accepted by Western liberal political theory could be flouted in its two prevailing senses: equality of status within the domestic political community or equality of respect within the international community. 

B. The "territories" as property 

The strategy of interpretation adopted by the Court's majority in Downes and its progeny rested in a very central way in the decision to treat the newly acquired territories and their people as property. Of course treating people as property was part of the American political and legal heritage. It was part of the ideological justification of slavery and of the subjection of women. Treating other peoples as property was also a key feature of the various waves of European colonialism. 

The relatively recent history of the United States, however, prevented the simple declaration that the new peoples were "shattels" of the federal government. The process in the reasoning of the various arguments proffered and the decisions delivered was somewhat more sophisticated. It consisted first in addressing the matter of the status of the territory as a question of defining the legal characterization of a "locality" and then transferring to its people the characteristics of the place. But, as has been noted already, the definition of the "locality" itself was performed in reference to the supposed deficiencies of its people. This continuous conflation between "people" and "locality" -- in which the "locality" was ultimately privileged as the conceptually determining category -- allowed addressing the question as one relating to the power to "dispose" of the "territory". The textual basis for the analysis was provided by the Terri  [*292]  torial Clause of the Constitution, which empowers Congress "to dispose of and make all needful rules and regulations respecting the territory or other property belonging to the United States." n253 The reasoning also involved equating the terms "territory" and "property" used in the cited provision. The resulting discourse was one in which the "territory" -- denoting the locality, but including its people -- could be described as "belonging to" but not "a part of" the United States. Its inhabitants became derivatively "subjects" to be ruled and "disposed of." 

Thus the Attorney General of the United States could argue that: 



We must not forget that "territory belonging to the United States" is the common property of the United States and is to be administered at the common expense and for the common benefit of the States united, who jointly, as a governing entity, own it. 



Porto Rico and the Philippines were not won by arms and taken over by treaty through the efforts or influence or at the expense of the inhabitants, but through the might of the United States, upon their demand and upon their contribution of $ 20,000,000 to Spain, and upon the assumption by treaty of solemn national obligations which the United States, not the islands or their inhabitants, are bound to observe and keep. 



The inhabitants of the islands are not joint partners with the States in their transaction. 



The islands are "territory belonging to the United States," not a part of the United States. The islands were the things acquired by the treaty; the United States were the party who acquired them, and to whom they belong. The owner and the thing owned are not the same. n254 



It is within the framework of this type of discourse that Justice White finds it necessary to argue, quoting writers in international law, that a sovereign nation has the right to acquire "territory" and to determine its relation to the new government by "any of the recognized modes by which private property is acquired by individuals." n255 

This process, typical of liberal legalism, is what Kelman calls "substantive reification": the construction of a value-laden general category under  [*293]  which the most diverse realities are subsumed, allowing them to be treated in a similar fashion. n256 Thus "private property" is turned into a "thing". Categorizing something as "property" then permits discussion of different actions (e. g. plant closures, expelling someone from one's home, etc.) as instances of the exercise of the right of private property. n257 In this case, classifying the countries recently annexed as "property" allowed treating them as objects at the disposal of their "owner," the United States of America. This is part of the process of legitimation. n258 

Of course this was not a necessary result: an inevitable product of the "correct" application of some legal principle that mandated that the territories be treated as property. The contingency of the event is suggested, if not by anything else, at least by the fact that some of the members of the Court were willing to rely on other categories, referring to the acquired territories as "countries" or "provinces" and to their inhabitants as "peoples." n259 

C. The vision of democracy 

Running throughout the cases there was a certain vision of democracy. One of its fundamental tenets was the conception of political participation as a privilege, not a right. Access to the privilege was restricted to those capable of exercising it, and this, in turn was determined with various degrees of manifest or subjacent racial overtones. One of the crudest formulations of this conception had been provided by John W. Burgess, the prominent constitutional theorist of the times, who seems to have had substantial influence on many statesmen and legal scholars of the day: 

The Teutonic nations can never regard the exercise of political power as a right of man; such a right must be based on political capacity of which the Teutonic nations are the only qualified judges. n260 



This vision implied that democracy -- in the sense of a prerogative to take part in the decisions affecting the political community -- was not intended for the colonies. The Solicitor General in his argument put it quite succinctly: 

Now, notwithstanding this expansive outlook [he refers to the 

 [*294]  

view of the Founders that the United States was bound to expand even beyond the seas], it does not appear that the fathers of the Constitution worried themselves about "the consent of the governed" outside of the States they lived in, which alone were to participate in political power. n261 



In the same vein Justice White would assert that the principle of "no taxation without representation" -- so central in the political discourse of the American revolutionaries of the eighteenth century -- did not apply to the territories. n262 He also argued that the rights of the conquered people were to be determined by the conqueror; in other words, THAT determination was not subject to democratic theory. n263 

One thing is to acquire territory, to incorporate that territory into the nation is quite another, Justice White's theory asserted. To incorporate implies a decision to share with the alien people "the rights which peculiarly belong to the citizens of the United States." n264 Incorporation, then, means bringing the "other" into the political community that was designed for the "we". That is a step that cannot be taken lightly and not certainly with everyone. Again, democracy is viewed not as a matter of right, but of being worthy of belonging to the political community. This was the rationale that had excluded African Americans, Native Americans, Asians, Mexican Americans, women and the poor from the political process throughout American history. 

Justice White and the other members of the majority in Downes and related cases were careful to establish that "plenary power" did not mean absolutely "arbitrary power". Thus, they fashioned the corollary doctrine of "fundamental rights" as a means of recognizing certain claims relating to the personal protection of individuals and their property, irrespective of the status of the territory. This was to be a colonial project, indeed, but one worthy of an "enlightened" colonialism. Ultimately this view was compatible with the old distinction between liberalism and democracy that went back to the European political struggles of the seventeenth and eighteenth centuries. Regarding the "rights" discourse, liberalism has always been more a matter of carving out for the individual an autonomous zone that is to be free from governmental intervention, while democratic claims have more to do with collective aspirations to participate in community processes. In other words, the discourse of the judges revealed a tension between negative and positive conceptions of liberty. n265 Hence the  [*295]  recurrence of notions of "higher principles" and "natural rights" -- referred always to "negative liberty," in an all too familiar liberal discourse -- while at the same time the Court insistently negated any implication that those "natural" or "fundamental rights" included the claim to become part of the American political community or to participate in decision making in (even if subject to the authority of) the American state. 

Justice White himself expressed it very clearly: 

There is in reason then no room in this case to contend that Congress can destroy the liberties of the people of Porto Rico by exercising in their regard powers against freedom and justice which the Constitution has absolutely denied. There can also be no controversy as to the right of Congress to locally govern the island of Porto Rico as its wisdom may decide and in so doing to accord only such degree of representative government as may be determined on by that body. n266 



Reason is taken as the guide to the definition of freedom and justice. This colonialism -- in its justificatory rhetoric -- was definitely a child of the Enlightenment, as much as liberalism was. n267 By 1901, just slightly over one hundred years after the Declaration of Independence, democracy, however, was not to be derived from reason, but from convention, from the will of a particular community. Other, less capable, less enlightened, communities, that through the operation of the inevitable forces of social evolution came to be wards of their more advanced counterparts, had to content themselves with the "blessings" bestowed upon them by a liberal Constitution that guaranteed the protection of some claims -- as defined by the superior polity --, while being denied the right to govern their own destinies. 

A related distinction elaborated by the cases is that between the "civil rights" of the inhabitants and the "political status" of the territory. This conceptual differentiation -- that was present already in the language of the Treaty of Paris -- has been a key ingredient in the development of a political framework that has facilitated the reproduction of American hegemony in Puerto Rico. It has allowed for the establishment of a partial democracy, and an internal regime based on the rule of law, while preserving the fundamental political subordination of the country to the metropolitan state. n268 

This vision of democracy, as applied to the peoples of the newly ac  [*296]  quired possessions, entailed both discontinuity and continuity with previous history. It departed from the standard policy regarding territories acquired in the past and from the legal trend towards formal inclusion established by the Post-Civil War Amendments to the Constitution. At the same time, it was consistent with the practices of exclusion -- both formal and material -- that were still prevalent in American political, social, and economic life at the turn of the century. 

D. Two views of imperialism 

The conflict between the majority (best represented by Justices White and McKenna in the early stages, and later by Justices Day and Taft) and the minority (especially Justices Fuller and Harlan) in these cases embodied a tension between two views of imperialism. The majority view -- which became that of the entire Court eventually -- sanctioned the realization of the expansionist project through formal colonialism, that is, through the direct political subordination and control of overseas territories and peoples that were not considered part of the nation. The minority position rejected this form of colonialism, but was not necessarily opposed to overseas expansion and the annexation of other countries and peoples -- even through conquest. It only had different conceptions about the formal political and legal consequences of such ventures. Thus, Chief Justice Fuller would argue that while the Founders did not exclude expansion, the latter had to be carried out within the framework of the Constitution. n269 This meant that if overseas territories were annexed, they had to be incorporated into the Union and its inhabitants accorded full civil rights. Whether that meant also being immediately accorded political rights is not made clear. But according to the past practice it probably implied eventual admission as states. A similar outlook is taken by Justice Harlan. Furthermore, the latter seemed to harbor the view that the United States could exert its "authority" and "influence" in the world arena through other means. n270 This stance was shared by many in the "anti-imperialist" group that had opposed colonial acquisitions since the middle of the nineteenth century, while favoring the extension of American hegemony through commercial activity (an anticipation of what in later times has come to be known as the "Coca-Cola Empire"). 

The controversy was not about the legitimacy of expansion through acquisition of territory; but about the consequences of that acquisition. Nor was there any disagreement as to the need to accord Congress and the Executive a wider latitude in dealing with the territories. It was the extent of that latitude that bothered the minority. Justice Harlan's position  [*297]  is best clarified through an analysis of Grafton, n271 a case rarely cited in discussions about the Insular Cases. In this case the Court held unanimously that an American soldier who had been acquitted by a military court, proceeding under the authority of the United States, of a crime allegedly committed in the Philippines, could not be tried subsequently for the same offense in a civil court exercising authority in the Territory. The Court's rationale, in an opinion written by Justice Harlan, was based on the notion that both courts existed and operated by virtue of the authority of the same government -- that of the United States. n272 In developing his argument Justice Harlan explained that the relation between the Philippines and the United States was not the same as that between a state and the United States government. The government of a state does not derive its powers from the United States, while the government of a territory owes its existence wholly to the United States. "The jurisdiction and authority of the United States over that territory and its inhabitants, for all legitimate purposes of government is paramount." n273 Puerto Rico, of course, was in the same condition. This reasoning meant, then, that a distinction had to be drawn between the question whether the Constitution applied ex-proprio vigore, as Harlan had so strenuously argued throughout the cases, and the question of the relationship between the territory and the government of the United States. Even if the Constitution applied of its own force and immediately upon acquisition, Congress had absolute --in the sense of exclusive -- power to govern the territory. It could exert over the territory power that it could not exercise over the States. Justice Harlan's concern throughout his various dissents was the limitation of that power of governance in the classical liberal tradition. Hence, his opposition to the "fundamental rights" corollary of the incorporation theory. He saw the overtly colonial scheme sanctioned by the Court as an abdication of liberal constitutionalism. The implications of this conception are important from the point of view of the distinction analyzed in the previous section between liberal and democratic conceptions of governance. The "paramount" power that Congress could exercise over the peoples of the territories -- even according to Harlan -- was not the result in any sense of the consent of the governed -- as in democratic theory -- but of the act of conquest that brought those peoples into the dominion of the United States. This was, of course, a decidedly imperialistic conception of right. This conflict of visions echoed the debate that had taken place and was still current in academic, journalistic and other political fora. It must be remembered that one strand of the antiimperialist position rejected annexation because it would provide the "alien people" of the possessions a basis to claim a right to participate in  [*298]  the government of the nation. n274 Once the acquisition of territories was an accomplished fact, some "anti-imperialists" argued, the Constitution mandated the full incorporation of those peoples into the country's constitutional framework. 

In sum, the position taken by Justices White, McKenna, Day, and the others would result in the total subordination of the peoples of the territories. While, notwithstanding their denunciation of colonialism and domination, that espoused by Justices Harlan and Fuller implied the immediate full annexation and, presumably, accelerated americanization of those peoples. 

E. The Insular Cases and self-determination 

The conceptual scheme of the Insular Cases is entirely incompatible with any notion of self-determination. Despite the competing conceptions that have been advanced in the struggles to provide it with specific content, at a minimum the concept of collective self-determination, from a normative point of view, implies the right (be it legal or moral) of a people or group (however it is defined) to determine its own status and associations with other peoples or groups and to fashion for itself the organizing principles of its social existence. n275 The logic of the Court's discourse, however, presupposes the plenary power of the metropolitan state to determine the political condition and the civil and political rights of the people of the acquired territory. In the Downes case Justice White explicitly proclaims that it is the prerogative of the conqueror to decide the destiny of the conquered. n276 Of course this principle already underlied the transaction involved in the Treaty of Paris. And both Congress and the Executive had proceeded under its fundamental premise. This normative theory of hetero-determination cannot be separated from the other elements of the ideology permeating the cases which have been discussed above. n277  [*299]  

It is not anachronistic to level this critique against the Court's political rationale. First of all, by the end of the nineteenth and beginning of the twentieth centuries the concept of collective and, specifically, national self-determination was already current in international political debates, particularly in Europe. n278 Secondly, the principle of "consent of the governed" had been part of American political discourse since the Revolution. Thirdly, the political debate contemporary to the cases in the United States had produced explicit affirmations of the right of the peoples of the territories to be consulted regarding their future. n279 Fourthly, some of the members of the Court made references to the fact that the Court's position entailed establishing a "system of domination" n280 "not as the Constitution requires, nor as the people governed may wish." n281 (It must be added, however, that although this revealed an awareness of the colonial nature of the project, it is not clear whether Justices Harlan and Fuller believed that some sort of consultation with the people of the territories was required before annexation. The rest of their analyses suggests, on the contrary, that they shared the premise that the United States could acquire territory as it desired, irrespective of the wish of its inhabitants.) Fifthly, by the time the Balzac case was decided (in 1922), the principle of self-determination had been explicitly espoused by President Woodrow Wilson as a fundamental principle in international relations. n282 And, finally, some prominent Puerto Ricans, particularly Eugenio Maria de Hostos, a noted intellectual and advocate of independence for the island (who at one point had integrated a commission that met with President McKinley to discuss the Puerto Rican problem), had been promot  [*300]  ing the idea of a plebiscite to determine the political condition of the country. n283 All of this clearly indicates that there were contemporary alternative visions upon which to found a policy to deal with the peoples of the territories in accordance with self-determination principles. 

 
VIII. CONCLUSIONS 

Confronted with the question of the legitimacy of the colonial enterprise of the United States at the turn of the century, the Supreme Court fashioned a legal doctrine that provided an explicit justification for the exercise of almost unrestricted power over peoples and lands acquired as  [*327]  the result of the Spanish-American War. Establishing a hitherto unexisting difference between "incorporated" and "unincorporated" territories, the Court in effect allowed Congress and the Executive the maximum flexibility and leeway possible to develop and implement the policies that the new phase of overseas expansionism required. 

To fashion the doctrine, the majority of the Court adopted a strategy of interpretation characterized by a pronounced contextualism and an instrumental eclecticism that allowed it to shift from overtly instrumental to strictly formalist approaches to adjudication, as the circumstances required. The Court's discourse, moreover, was permeated by an ideological outlook that incorporated many of the elements of the prevailing notions, conceptions, and values of the times: Manifest Destiny, Social Darwinism, the idea of the inequality of peoples, and a racially grounded theory of democracy that viewed the latter as a privilege of the Anglo-Saxon race rather than a right of those subjected to rule. Treating the new lands as mere property, the Court precluded any conception of governance that would require the consent of the governed. 

The doctrine of the Insular Cases became a constituent part of the American colonial project --a dimension of the realities of power in the new American colonies. In this sense, the cases illustrate clearly the performative power of law: its capacity to create the realities that it names. The Court constructed a world populated by inhabitants of socalled "unincorporated territories:" a world that, by virtue of being so categorized, could be legitimately ruled over with almost unrestricted discretion by the functionaries of the imperial state. The cases also created a discursive universe that provided the parameters for any future discussion of the destiny of the inhabitants of that legally (politically) constructed world. Both the legal fiction and the discursive universe so constructed would be part of the practical context -- of the opportunities and constraints for action -- in the new colonial societies. 

The elaboration and adoption of the doctrine of territorial incorporation have to be explained in terms of the complex articulation of factors that had converged to drive the capitalist industrial, partially democratic, republic to its new phase of imperial expansionism. They included the search for new markets, military expansion overseas, and the felt need of its ruling classes to compete favorably with the new imperial powers of Europe and Asia. The Court's composition -- many of whose members were closely linked with the groups that favored expansionism -- and the inter-class transactions of the ruling elites of the American state were additional factors in the production of the doctrine. Moreover, the centrality of the Supreme Court in the resolution of important political disputes in the United States made almost inevitable its eventual intervention in one of the great controversies of the times, and provided its pronouncements with an extraordinary force whose consequences are being felt to  [*328]  this day. As has been argued above, the Insular Cases cannot be read as the ultimate determinants of the colonial condition of Puerto Rico. Yet, they constitute a very important and dramatic example of the series of legal events that have contributed to shape the colonial experience of the Puerto Rican nation throughout this century.  
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